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Mr.  Kennedy,  from  the  Committee  on  Labor  and  Human 
Resources,  submitted  the  following 


REPORT 

[To  accompany  S.  2141] 

The  Committee  on  Labor  and  Human  Resources,  to  which  was 
referred  the  bill  (S.  2141),  to  amend  the  Public  Health  Service  Act 
to  improve  the  quality  of  long-term  care  insurance  through  the  es- 
tablishment of  Federal  standards,  and  for  other  purposes,  having 
considered  the  same,  reports  favorably  thereon  with  an  amend- 
ment and  recommends  that  the  bill,  as  amended,  do  pass. 
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I.  Summary  of  the  Bill 

Under  this  bill,  the  NAIC  would  be  responsible  for  establishing 
standards  incorporating  the  requirements  of  the  bill,  which  States 
would  then  be  required  to  adopt.  The  proposal  would  also  establish 
an  advisory  committee  to  the  Secretary  of  the  Department  of 
Health  and  Human  Services  that  would  include  consumers,  indus- 
try, and  agent  representatives. 

This  bill  would  prohibit  several  marketing  and  sales  practices: 
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A.  Twisting/churning,  which  occurs  when  individuals  are  pres- 
sured into  changing  policies  in  order  for  an  agent  to  receive  a  new 
sales  commission. 

B.  High  pressure  tactics  used  by  agents  to  threaten  or  capitalize 
on  the  fear  of  financial  catastrophe  associated  with  the  cost  of  fi- 
nancing long-term  care. 

C.  Cold  lead  advertising,  which  refers  to  obtaining  leads  for  the 
sale  of  insurance  by  deceptive  means,  e.g.  conducting  a  raffle. 

There  is  evidence  of  problems  with  agents  who  fill  in  medical  his- 
tories incorrectly.  If  an  agent  incorrectly  answers  these  questions 
on  behalf  of  an  applicant,  an  applicant  could  face  the  possibility  of 
having  claims  denied  at  a  later  date  on  the  basis  that  the  applicant 
misrepresented  his  or  her  health  status  at  the  time  of  application. 
The  bill  would  prohibit  an  agent  from  knowingly  completing  medi- 
cal histories  with  misleading  information. 

The  sale  of  long-term  care  insurance  to  an  individual  who  is  eli- 
gible for  Medicaid  would  be  prohibited. 

The  bill  would  establish  standards  for  the  level  of  commissions  or 
other  compensation  for  new  sales  of  either  no  more  than  200  per- 
cent of  second  year  commissions  or  compensation  or  no  more  than 
50  percent  of  the  premium  paid  on  the  first  year  policy.  (This 
standard  would  be  in  effect  until  the  NAIC  developed  standards  on 
compensation.)  This  provision  will  decrease  the  amount  of  ''front- 
loading"  of  commissions,  which  refers  to  agents  earning  large  com- 
missions for  new  sales  and  smaller  commissions  for  policy  renew- 
als. 

The  NAIC  would  be  charged  with  establishing  requirements  for 
long-term  care  insurance  agent  training  and  certification. 

Marketing  and  sales  abuses  leave  consumers  vulnerable  to  pur- 
chasing benefit  packages  that  do  not  guarantee  coverage  will  be 
there  when  services  are  needed.  To  address  this  problem,  the  bill 
includes  two  important  protections: 

(A)  Plans  must  include  an  offer  of  inflation  protection. 
Long-term  care  policies  typically  include  benefits  defined  by  a 

specific  dollar  level,  e.g.,  a  daily  benefit  equal  to  $50  per  day  for 
nursing  home  care,  as  opposed  to  the  number  of  days  covered.  As- 
suming a  conservative  inflation  estimate  of  5  percent  per  year, 
without  inflation  protection  a  long-term  care  policy  would  be 
eroded  by  50  percent  in  just  10  years.  This  feature  would  ensure 
that  consumers  have  adequate  information  regarding  the  value  of 
an  inflation  protection — and  what  the  benefit  would  cost  if  they 
were  to  buy  it  initially  or  upgrade  their  policy  to  include  the  addi- 
tional protection  after  a  number  of  years.  The  bill  would  also 
ensure  that  this  benefit  provides  for  increases  of  not  less  than  5 
percent  compounded  annually. 

(B)  All  policies  will  be  required  to  include  a  nonforfeiture  benefit, 
which  conforms  to  one  of  the  models  developed  by  the  NAIC. 

Similar  to  a  whole  life  policy  or  home  mortgage,  a  nonforfeiture 
benefit  for  long-term  care  insurance  would  assure  that  a  policy 
holder  did  not  have  to  forfeit  vested  equity  in  a  policy  should  the 
policy  lapse.  Long-term  care  policies  are  typically  held  for  many 
years  before  their  benefits  are  used.  Thus,  the  possibility  of  a  policy 
lapsing  during  this  period  is  significant.  For  example,  assuming  a 
conservative  lapse  rate  of  10  percent  per  year,  only  7  percent  of 


3 


policies  purchased  at  age  65  are  still  in  force  at  age  85,  when  they 
are  most  likely  to  be  needed. 

When  a  long-term  care  insurance  policj^  lapses,  the  policy  holder 
forfeits  a  significant  amount  of  equity  which  has  been  built  up  to 
pre-fund  future  needs.  Individuals  often  pay  into  long-term  care 
policies  for  10,  15,  or  20  years  or  more  only  to  find  that  a  premium 
suddenly  makes  the  policy  unaffordable.  When  this  happens,  policy 
holders  surrender  years  of  premiums  plus  interest  earned  and  are 
left  with  no  long-term  care  protection  at  all. 

Currently,  insurance  companies  have  devised  their  own  format 
for  explaining  benefit  packages,  making  it  difficult  for  consumers 
to  compare  alternative  policies.  Consumers  generally  do  not  have 
information  concerning  how  much  benefits  are  expected  to  be 
worth  over  time.  Nor  do  they  have  access  to  information  concern- 
ing the  reputation  and  quality  of  services  or  products  of  a  particu- 
lar insurance  company  or  agent. 

This  bill  would  require  the  NAIC  to  establish  a  standardized  out- 
line of  coverage  that  contains  information  on  the  scope  and  terms 
of  coverage,  including:  the  principal  benefits  and  exclusions  under 
the  policy;  the  effects  of  inflation  on  the  benefits  covered;  and  a 
statement  that  premiums  for  the  policy  will  not  increase  by  more 
than  a  specified  percent  during  any  calendar  year. 

The  bill  would  also  require  states  to  make  information  available 
to  consumers  regarding  the  quality  of  insurance  companies  and  in- 
dividual agents,  including:  complaints  received  with  respect  to 
long-term  care  insurance  policies;  the  lapse  and  replacement  rates 
for  policies;  the  number  of  policy  revisions;  and  the  number  of 
claims  denied  as  a  percent  of  claims  submitted. 

All  policies  would  be  required  to  be  guaranteed  renewable.  Poli- 
cies could  only  be  canceled  for  nonpayment  of  premium  with  indi- 
viduals given  a  three-month  grace  period. 

There  is  a  variety  of  problems  associated  with  the  current  lack  of 
standard  definitions  used  for  benefits  and  services  as  well  as  the 
lack  of  a  standard  assessment  method  for  determining  eligibility 
for  coverage. 

The  NAIC  would  be  charged  with  establishing  standards  to  be 
used  in  all  long-term  care  insurance  policies  according  to  require- 
ments specified  in  the  bill,  including:  uniform  language  and  defini- 
tions for  benefits  and  services;  standard  benefit  packages;  limita- 
tions on  the  use  of  pre-existing  condition  limitations;  standardized 
assessments  and  determinations  of  eligibility  for  benefits. 

Long-term  care  insurance  policies  that  cover  home  health  would 
have  to  meet  additional  requirements  including  that  such  policies 
may  not  limit  home  health  benefits  to  skilled  nursing  services  and 
that  they  must  provide,  at  a  minimum,  benefits  for  personal  care 
services,  adult  day  care,  and  respite  care. 

Under  this  bill,  long-term  care  insurance  policies  may  not  impose 
prior  hospitalization  as  a  prerequisite  for  the  receipt  of  benefits  for 
nursing  home  care  or  home  and  community-based  care. 

The  NAIC  would  be  charged  with  issuing  minimum  guidelines 
concerning  a  code  of  conduct  for  organizations  and  associations  and 
their  subsidiaries  that  provide  endorsements  for  long-term  care  in- 
surance policies. 
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This  bill  would  establish  a  grant  program  for  States  and  national 
organizations  to  establish  long-term  care  counselling  programs.  The 
bill  authorizes  $10  million  to  be  appropriated  for  a  state  grant  pro- 
gram and  $1  million  for  national  organizations. 

This  bill  would  establish  a  demonstration  program  to  encourage 
States  to  improve  enforcement  efforts. 

II.  Background  and  Need 

Three  million  disabled  elderly  Americans  need  home  care  or 
nursing  home  care  today.  They  are  unable  to  perform  two  or  more 
of  the  five  basic  activities  of  daily  living  without  assistance — bath- 
ing, eating,  dressing,  going  to  the  bathroom,  or  moving  from  a  bed 
to  a  wheelchair. 

Of  these  senior  citizens,  1.3  million  live  in  nursing  homes  and 
the  rest  are  struggling  to  survive  in  their  own  homes,  in  their  chil- 
dren's homes,  or  in  other  community  settings.  As  many  as  a  mil- 
lion younger  Americans  are  similarly  disabled. 

Large  as  these  figures  are,  they  dramatically  understate  the  need 
for  long-term  care.  According  to  studies  by  the  Brookings  Institu- 
tion, between  35  and  50  percent  of  today's  senior  citizens  will  enter 
a  nursing  home  at  some  point  in  their  lives. 

Long-term  care  is  not  just  a  crisis  for  the  elderly — it  is  a  crisis 
for  their  families  as  well.  Few  relatives  are  prepared — either  finan- 
cially or  emotionally — to  take  on  the  heavy  responsibility  of  provid- 
ing the  care  that  their  loved  ones  need.  Medicare  does  not  cover 
such  costs  at  all.  Because  of  its  means  test,  assistance  from  Medic- 
aid does  not  become  available  until  families  have  virtually  exhaust- 
ed their  life  savings. 

In  recent  years,  to  fill  the  gap  in  long-term  care,  the  private  in- 
surance industry  has  begun  to  offer  policies  that  purport  to  provide 
protection.  The  number  of  citizens  with  long-term  care  policies  has 
doubled  in  the  past  3  years,  and  several  million  policies  have  been 
sold.  But  this  rapid  growth  is  accompanied  by  serious  problems. 

These  problems  include  high  rates  of  lapsed  policies,  abuses  by 
insurance  agents,  and  decline  in  the  value  of  policy  benefits  during 
the  long  time  elapses  between  the  purchase  of  a  policy  and  when  it 
is  needed. 

Too  many  senior  citizens  who  purchase  a  policy  let  it  lapse.  A 
recent  survey  by  the  Health  Insurance  Association  of  America 
found  lapse  rates  of  12  percent  a  year.  In  other  words,  if  a  hundred 
senior  citizens  buy  a  long-term  care  policy  at  age  65,  fewer  than 
two  will  still  have  coverage  at  age  85,  when  they  are  most  likely  to 
need  it. 

In  addition,  agents'  commissions  are  sometimes  designed  so  that 
up  to  70  to  80  percent  of  their  total  compensation  on  a  policy  is 
paid  up  front,  at  the  time  of  the  initial  sale.  Only  20  to  30  percent 
is  based  on  policy  renewals.  The  result  is  to  encourage  the  sale  of 
multiple  policies  of  senior  citizens,  and  discourage  the  renewal  of 
existing  policies.  Because  of  rising  costs,  policies  adequate  today 
are  likely  to  provide  only  minimal  protection  when  they  are  needed 
in  the  future.  A  nursing  home  stay  that  now  costs  an  average  of 
$86  a  day  will  cost  $228  twenty  years  from  now,  assuming  a  modest 
inflation  rate  of  just  5  percent  a  year.  The  most  recent  GAO  study 
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of  states'  compliance  with  voluntary  standards  for  inflation  protec- 
tion found  that  40  States  were  not  in  compliance. 

Senior  citizens  buy  long-term  care  insurance  to  protect  against 
the  worst  case — a  lengthy  stay  in  a  nursing  home.  Such  stays  ac- 
count for  the  majority  of  dollars  spent  on  long-term  care,  and  are 
often  needed  for  Alzheimer's  patients.  The  Alzheimer's  Association 
recently  released  a  study  on  the  inadequacy  of  even  top-of-the-line 
insurance  policies  to  protect  families  against  the  financial  devasta- 
tion of  Alzheimer's  disease.  Long-term  care  policies  must  pass  the 
"Alzheimer's  test"  if  families  are  to  receive  full  value  of  their  long- 
term  care  insurance  dollar. 

In  response  to  similar  abuses  in  so-called  ''Medigap"  policies  to 
protect  the  elderly  against  bills  not  covered  by  Medicare,  Congress 
passed  legislation  in  1990  setting  basic  standards  for  such  policies. 
Similar  legislation  is  needed  now  to  correct  the  abuses  in  private 
long-term  care  policies. 

III.  History  of  Legislation 

S.  2141  was  introduced  in  January  1992  by  Senator  Edward  M. 
Kennedy  with  Senators  Adams  and  Simon  as  original  co-sponsors 
and  referred  to  the  Committee  on  Labor  and  Human  Resources. 

A  hearing  was  held  on  S.  2141  by  the  Labor  and  Human  Re- 
sources Committee  on  April  29,  1992. 

IV.  Votes  in  Committee 

An  amendment  in  the  nature  of  a  substitute  was  offered  by  Sen- 
ator Edward  M.  Kennedy  and  Senator  Orrin  Hatch  at  an  executive 
session  of  the  Committee  on  Labor  and  Human  Resources  on  July 
1,  1992.  The  amendment  was  adopted  unanimously  by  voice  vote 
and  favorably  reported  to  the  full  Senate,  also  by  voice  vote. 

V.  Cost  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  August  4,  1992. 

Hon.  Edward  M.  Kennedy, 

Chairman,  Committee  on  Labor  and  Human  Resources,  U.S.  Senate, 
Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  S.  2141,  the  Long-Term  Care 
Insurance  Improvement  and  Accountability  Act,  as  ordered  report- 
ed by  the  Senate  Committee  on  Labor  and  Human  Resources  on 
July  1,  1992.  Enactment  of  S.  2141  would  not  affect  direct  spending 
or  receipts.  Therefore,  pay-as-you-go  procedures  would  not  apply  to 
this  bill. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 
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CONGRESSIONAL  BUDGET  OFFICE — COST  ESTIMATE 

1.  Bill  number:  S.  2141. 

2.  Bill  title:  Long-Term  Care  Insurance  Improvement  and  Ac- 
countability Act. 

3.  Bill  status:  As  ordered  reported  by  the  Committee  on  Labor 
and  Human  Resources  on  July  1,  1992. 

4.  Bill  purpose:  To  amend  the  Public  Health  Service  Act  to  im- 
prove the  quality  of  long-term  care  insurance  through  the  estab- 
lishment of  Federal  standards,  and  for  other  purposes. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


1992       1993       1994       1995       1996  1997 


Estimated  authorizations: 


Advisory  committee   0  {^)       (i)  {^) 

Demonstration  Grant  Program   5         5        5        5         5  0 

Grants  for  informatioii,  counseling,  and  assistance   0       11       11       11        0  0 


Total  estimated  authorization  

5 

16 

16 

16 

5 

0 

Estimated  outlays: 

Advisory  committee  

0 

Demonstration  Grant  Program  

0 

2 

4 

5 

5 

3 

Grants  for  information,  counseling,  and  assistance  

0 

5 

10 

11 

6 

1 

Total  estimated  outlays   0        7        14       16       11  4 


>  Less  than  $500,000, 

Basis  of  Estimate:  S.  2141  would  require  the  Secretary  of  Health 
and  Human  Services  to  consult  with  an  advisory  committee  before 
establishing  standards  for  long-term  care  insurance  policies.  The 
bill  authorizes  the  advisory  committee  to  submit  requests  to  Con- 
gress for  funds  to  be  appropriated  for  its  operation.  Based  on  the 
past  operating  costs  of  advisory  committees  of  similar  size  to  the 
one  that  would  be  established  by  S.  2141,  CBO  estimates  that  the 
first-year  operating  expenses  of  the  committee  would  be  approxi- 
mately $250,000.  Operating  costs  in  subsequent  years  are  estimated 
to  rise  at  the  projected  rate  of  inflation. 

Also,  S.  2141  would  authorize  grants  to  states  to  set  up  demon- 
stration programs  to  improve  the  enforcement  of  the  long-term 
care  insurance  standards  established  by  the  legislation.  The  bill  au- 
thorizes $5  million  for  these  grants  for  each  fiscal  year  from  1992 
through  1996.  Because  it  is  late  in  fiscal  year  1992,  CBO  estimates 
that  no  funds  would  be  appropriated  for  fiscal  year  1992  for  this 
program. 

Finally,  S.  2141  would  authorize  grants  to  states  and  national  or- 
ganizations to  establish  programs  to  provide  information,  counsel- 
ing, and  assistance  to  individuals  who  are  considering  purchasing 
long-term  care  insurance.  The  bill  authorizes  $10  million  for  each 
fiscal  year  through  1993  through  1995  for  grants  to  states  and  $1 
million  for  each  fiscal  year  from  1993  through  1995  for  grants  to 
national  organizations. 

Estimated  outlays  assume  full  appropriation  of  the  authorization 
levels  in  fiscal  years  1993  through  1996.  Estimated  outlays  are 
based  on  spending  patterns  in  similar  programs. 
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6.  Pay-as-you-go  considerations:  The  Budget  Enforcement  Act  of 
1990  set  up  pay-as-you-go  procedures  for  legislation  affecting  direct 
spending  or  receipts  through  1995.  None  of  the  provisions  of  S. 
2141  would  affect  direct  spending  or  receipts  through  1995.  There- 
fore, the  bill  has  no  pay-as-you-go  implications. 

7.  Estimated  cost  to  State  and  local  governments:  S.  2141  would 
establish  standards  for  long-term  care  insurance  policies  and  would 
require  states  to  incorporate  these  standards  in  statutes  or  regula- 
tions. Responsibility  for  enforcing  these  standards  would  be  placed 
with  state  insurance  commissions  or  other  state  agencies.  States 
would  be  required  to  file  annual  reports  with  the  Secretary  of 
Health  and  Human  Services  on  the  implementation  and  enforce- 
ment of  long-term  care  insurance  standards.  No  data  are  available 
to  estimate  the  cost  to  state  governments  of  enforcing  long-term 
care  insurance  standards.  The  cost  of  preparing  annual  reports  on 
enforcement  is  estimated  to  be  negligible. 

8.  Estimate  comparison:  None. 

9.  Previous  CBO  estimate:  None. 

10.  Estimate  prepared  by:  Patrick  Purcell. 

11.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 

VL  Regulatory  Impact  Statement 

This  legislation  is  not  expected  to  have  any  significant  regulatory 
impact  or  impact  on  any  regulatory  agency. 

VII.  Section-by-Section  Analysis 

Section  1.  This  section  states  the  title  of  bill  as  the  ''Long-Term 
care  Insurance  Improvement  and  Accountability  Act". 

Section  2.  This  section  amends  the  Public  Health  Service  Act  by 
changing  title  XXVII  to  title  XXVIII,  and  by  inserting  a  new  sec- 
tion ''Title  XXVII-Long-Term  Care  Insurance  Standards"  after 
Title  XXVI. 

PART  A  OF  THE  NEW  TITLE  XXVII — PROMULGATION  OF  STANDARDS  AND 

MODEL  BENEFITS 

New  section  2701.  Standards 

Subsection  (a)  states  that  if  within  12  months  of  the  date  of  the 
enactment  of  this  title,  the  National  Association  of  Insurance  Com- 
missioners (NAIC)  promulgates  model  standards  that  incorporate 
the  requirements  of  this  title,  such  standards  shall  apply  as  provid- 
ed in  this  title.  If  the  NAIC  does  not  promulgate  model  standards 
by  the  deadline,  the  Secretary  shall  provide,  within  12  months  of 
that  deadline,  standards  that  incorporate  the  requirements  of  this 
title  and  such  standards  shall  apply.  However,  nothing  in  this  title 
prevents  States  from  applying  standards  that  provide  greater  pro- 
tection to  policy  holders  than  the  standards  set  by  this  title,  except 
that  such  State  standards  may  not  be  inconsistent  with  the  re- 
quirements of  this  title. 

Subsection  (b)  states  that  the  application  deadline  of  these  stand- 
ards is  the  date  the  State  adopts  the  standards,  or  1  year  after  the 
first  day  of  the  first  legislative  session  that  begins  after  the  date 
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such  standard  are  first  established — ^whichever  is  earlier.  In  States 
identified  by  the  Secretary,  in  consultation  with  the  NAIC,  as  re- 
quiring legislation  other  than  legislation  appropriating  funds  in 
order  to  establish  standards,  but  having  a  legislature  which  is  not 
scheduled  to  meet  within  1  year  following  the  beginning  of  the 
next  regular  legislative  session  in  which  such  legislation  may  be 
considered,  the  date  specified  in  this  subsection  is  the  first  day  of 
the  first  calendar  quarter  beginning  after  the  close  of  the  first  leg- 
islative session  of  the  State  legislature  that  begins  on  or  after  Jan- 
uary 1,  1993.  In  the  case  of  a  State  that  has  a  2-year  legislative  ses- 
sion, each  year  of  the  session  shall  be  deemed  as  a  separate  regular 
session  of  the  State  legislature. 

Subsection  (c)  identifies  items  to  be  included  in  the  standards 
promulgated  under  subsection  (a).  These  standards  are:  minimum 
Federal  standards  for  long-term  care  insurance  consistent  with  the 
provisions  of  this  title;  standards  for  the  enhanced  protection  of 
consumers  with  long-term  care  insurance;  procedures  to  modify  the 
established  standard  to  expand  existing  Federal  or  State  long-term 
care  benefits  or  establish  a  comprehensive  Federal  or  State  long- 
term  care  benefit  program;  and  other  activities  determined  appro- 
priate by  Congress. 

Subsection  (d)  establishes  an  advisory  committee,  chosen  by  the 
Secretary.  The  committee  must  be  composed  of:  three  individuals 
who  are  representatives  of  carriers;  three  individuals  who  are  rep- 
resentatives of  consumer  groups;  three  representatives  of  providers 
of  long-term  care  services:  three  other  individuals  who  are  not  rep- 
resentatives of  carriers  of  or  providers  of  long-term  care  services; 
three  other  individuals  who  are  not  representatives  of  carriers  or 
of  providers  of  long-term  care  services  and  who  have  expertise  in 
the  delivery  and  financing  of  such  services;  and  the  secretary  of 
Veteran  Affairs. 

The  duties  of  this  committee  will  be  to  recommend  the  appropri- 
ate inflationary  index  to  be  used  with  respect  to  the  inflation  pro- 
tection portion  of  the  standards,  to  recommend  the  uniform  needs 
assessment  mechanism  to  be  used  in  determining  the  eligibility  of 
individuals  for  benefits  under  a  policy,  to  recommend  appropriate 
standards  for  benefits  under  section  2715(c),  and  to  perform  other 
such  activities  are  determined  appropriate  by  the  Secretary. 

Subsection  (f)  states  that  the  following  provisions  of  section 
1886(e)(6)  of  the  Social  Security  Act  shall  apply  to  the  advisory 
committee  as  such  provisions  apply  under  such  section:  (1)  subpara- 
graph (C)  (relating  to  staffing  and  administration);  (2)  subpara- 
graph (D)  (relating  to  compensation  of  members);  (3)  subparagraph 
(F)  (relating  to  access  to  information);  (4)  subparagraph  (G)  (relat- 
ing to  use  of  funds);  (5)  subparagraph  (H)  (relating  to  periodic  GAO 
audits);  and  (6)  subparagraph  (J)  (relating  to  requests  for  appropria- 
tions). 

PART  B  OF  NEW  TITLE  XXVII. — ESTABLISHMENT  AND  IMPLEMENTATION 
OF  LONG-TERM  CARE  STANDARDS 

New  section  2711.  Implementation  of  policy  standards 

Subsection  (a)  states  that  no  long-term  care  insurance  policy  may 
be  issued,  sold,  or  offered  for  sale  as  a  long-term  care  insurance 
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policy  on  or  after  the  specified  date,  unless  the  Secretary  deter- 
mines that  the  State  has  established  a  regulatory  program  that 
provides  for  the  application  and  enforcement  of  the  declared  stand- 
ards established  under  section  2701(a),  and  that  complies  with  the 
requirements  of  subsection  (b),  by  the  specified  date  in  section 
2701(b),  and  the  policy  has  been  approved  by  the  State  commission- 
er or  superintendent  of  insurance.  Also,  no  long-term  care  policy 
may  be  sold  after  the  specified  date  if  in  the  case  that  the  State 
has  not  established  such  a  program,  or  if  the  State's  regulatory 
program  has  been  decertified,  the  policy  has  not  been  accepted  by 
the  Secretary  as  meeting  the  standards  established  under  section 
2701(a). 

The  Secretary  shall  periodically  review  the  regulatory  programs. 
If  these  programs  fail  to  meet  the  declared  standards,  the  program 
will  be  given  a  chance  to  correct  the  failings.  After  that  time,  if  the 
standards  are  still  not  met,  the  Secretary  can  assume  control  over 
the  State,  with  respect  to  certifying  policies. 

For  purposes  of  subsection  (a)(l)(A)(ii),  the  requirements  for  a 
State  regulatory  program  are  as  follows:  there  should  be  notice  in 
the  annual  report  under  paragraph  (5)  to  the  Secretary  of  cases 
where  such  compliance  is  not  secured  within  such  30-day  period. 

The  enforcement  process  under  each  State  regulatory  program 
shall  provide  procedures  for  people  and  entities  to  file  written, 
signed  complaints  regarding  alleged  violation  of  standards;  a 
timely  response  to  violations;  the  investigation  of  the  most  valid 
complaints,  and  other  alleged  violations  of  standards;  and  the  im- 
position of  appropriate  sanctions  against  those  who  have  violated 
the  set  standards. 

The  State  regulatory  program  must  provide  consumers  with 
access  to  complaints  filed,  but  that  access  is  limited  to  the  extent 
required  to  protect  the  confidentiality  of  individual  policyholders. 

Each  State  program  shall  provide  a  process  for  approving  or  dis- 
approving proposed  premium  increases  or  decreases  with  respect  to 
long-term  care  policies,  and  establish  a  policy  to  hear  public  com- 
ments before  approving  such  an  increase  or  decrease.  No  premium 
increase  will  be  approved  unless  the  proposal  is  accompanied  by  an 
actuarial  memo  which  includes  a  description  of  assumptions  that 
justify  the  increase,  and  contains  such  information  as  may  be  re- 
quired under  the  standards,  and  is  made  available  to  the  public. 

The  requirement  for  the  process  of  approval  of  premiums  does 
not  apply  to  a  group  long-term  care  insurance  policy  except  that 
group  policies  must,  pursuant  to  guidelines  developed  by  the  NAIC, 
provide  notice  to  policyholders  and  certificate  holders  of  any  premi- 
um change  under  such  policy.  This  requirement  does  not  apply  to: 
group  conversion  policies;  the  group  continuation  feature  of  a 
group  policy  if  the  insurer  separately  rates  employee  and  continu- 
ation coverage;  and  group  policies  where  the  function  of  the  em- 
ployer is  limited  solely  to  collecting  premiums  and  remitting  them 
to  the  insurer.  A  state  may  enact  and  enforce  laws  with  respect  to 
premium  rates  or  loss  ratios  for  all,  including  group,  long-term 
care  insurance  policies. 

Each  State  regulatory  program  shall  submit  to  the  Secretary,  an 
annual  report  on  the  implementation  and  enforcement  of  the 
standards  in  the  State. 
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In  a  State  without  a  regulatory  program,  the  Secretary  shall  pro- 
vide for  the  enforcement  activities  under  subsection  (c).  Subsection 
(c)  identifies  the  procedures  that  must  be  included  in  the  regula- 
tory program:  file  written,  signed  complaints  respecting  alleged  vio- 
lations of  the  requirements  of  this  title;  respond  on  a  timely  basis 
to  complaints;  investigate  the  most  valid  complaints,  and  any  other 
violations.  While  conducting  the  investigations,  the  agents  of  the 
Secretary  shall  have  reasonable  access  to  enable  them  to  fully 
examine  evidence. 

Before  serving  an  order,  the  Secretary  is  required  to  notify  the 
violator,  and  upon  request  made  within  a  reasonable  period  of  time 
(not  less  than  30  days  from  the  date  of  the  notice),  provide  for  a 
hearing  respecting  the  volation.  The  hearing  should  be  conducted 
before  an  administrative  law  judge,  and  if  no  hearing  is  requested, 
the  Secretary's  imposition  of  the  order  shall  constitute  a  final  and 
unappealable  order. 

Agents  of  the  Secretary  and  administrative  law  judge  shall  have 
necessary  access  to  the  evidence  of  those  being  investigated.  Ad- 
ministrative law  judges  may  subpoena  witnesses  and  evidence  as 
necessary.  In  case  of  noncompliance  to  a  subpoena,  an  appropriate 
district  court  may  issue  an  order  requiring  compliance.  Any  failure 
to  obey  may  be  punished  as  contempt  in  that  district  court. 

After  such  a  hearing,  if  the  administrative  law  judge  finds  viola- 
tions of  the  title,  he  shall  state  his  finding,  and  ask  that  appropri- 
ate action  be  taken.  At  that  time,  the  violator  should  cease  any  and 
all  acts  of  noncompliance,  and  pay  a  civil  penalty  in  an  amount  not 
to  exceed  $15,000  in  the  case  of  each  agent,  and  $25,000  in  the  case 
of  each  association,  for  each  violation.  In  addition,  appropriate  re- 
medial action  may  be  ordered. 

If  it  is  found  that  the  violation  was  due  to  reasonable  cause  and 
w£is  not  done  intentionally  or  by  neglect,  or  if  corrective  action  is 
taken  within  30  days,  then  no  penalty  will  be  handed  down.  In 
such  a  case,  the  Secretary  may  waive  part  or  all  of  the  civil  money 
penalty,  to  the  extent  that  payment  of  such  a  penalty  would  be 
grossly  excessive  relative  to  the  violation  involved  and  to  the  need 
for  deterrence  of  violations. 

The  decision  of  the  administrative  law  judge  shall  be  the  final 
agency  decision  and  order  of  the  Secretary  unless,  within  30  days, 
the  Secretary  modifies  or  vacates  the  decision  and  order. 

Those  found  guilty  of  violations  may  file  a  petition  with  the 
Court  of  Appeals  within  45  days  of  the  finding.  If  those  found 
guilty  fail  to  comply  with  the  final  order  after  the  opportunity  for 
judicial  review,  the  Secretary  shall  file  suit  in  any  appropriate  dis- 
trict court,  to  seek  compliance  with  the  order.  In  such  a  suit,  the 
validity  and  appropriateness  of  the  final  order  shall  not  be  subject 
to  review. 

Subsection  (d)  gives  the  Secretary  authority  to  award  grants  to 
States  to  establish  programs  to  improve  the  enforcement  of  long- 
term  care  insurance  standards.  To  be  eligible  to  receive  a  grant,  a 
State  must  submit  an  application  containing  whatever  information 
the  Secretary  requires,  including  a  description  of  the  program  for 
which  the  State  intends  to  use  the  amounts  provided  under  the 
grant.  The  minimum  amount  of  a  grant  awarded  shall  not  be  less 
than  $100,000.  A  State  that  receives  a  grant  under  this  subsection 
shall  comply  with  the  evaluation  procedures  established  by  the  Sec- 
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retary.  The  Secretary  will  use  these  evaluations  to  conduct  an  over- 
all evaluation  of  the  results  of  the  demonstration  projects.  There 
are  authorized  to  be  appropriated  to  carry  out  this  subsection, 
$5,000,000  for  each  of  the  fiscal  years  1992  though  1996. 

New  section  2712.  Regulation  of  sales  practices 

Subsection  (a)  relates  to  the  marketing  and  sale  of  long-term  care 
insurance  policies  by  agents  or  associations.  The  subsection  identi- 
fies practices  that  will  be  considered  violations  of  good  faith  and 
fair  dealing.  Violations  of  this  include:  Knowingly  making  any  mis- 
leading representation  (including  inaccurate  completion  of  medical 
histories)  or  incomplete  or  fraudulent  comparison  of  any  long-term 
care  insurance  policy  or  insurers  for  the  purpose  of  inducing  a 
person  to  retain  or  effect  a  change  with  respect  to  a  policy;  employ- 
ing any  method  of  marketing  to  induce  the  purchase  of  a  long-term 
care  policy  through  force,  fight,  threat,  or  undue,  pressure,  wheth- 
er explicit;  making  use  directly,  or  indirectly  of  any  method  of  mar- 
keting which  fails  to  disclose  that  its  purpose  is  solicitation  of  in- 
surance and  that  contact  will  be  made  by  an  insurance  agent  or 
insurance  company. 

Subsection  (b)  directs  the  NAIC  to  recommend  financial  mini- 
mum standards  for  advising  individuals  purchasing  long-term  care 
insurance  policies. 

Subsection  (c)  states  that  an  agent,  association,  or  its  subsidiary 
may  not  knowingly  sell  or  issue  a  long-term  care  policy  to  anyone 
who  is  eligible  for  Medicaid,  or  if  that  policy  duplicates  coverage 
already  provided  in  another  policy. 

Subsection  (d)  states  that  an  agent  or  carrier  may  not  sell  or 
issue  a  service-benefit  long-term  care  insurance  policy  to  an  indi- 
vidual knowing  that  the  policy  provides  for  coverage  that  dupli- 
cates coverage  already  provided  in  another  policy  or  unless  the  in- 
dividual provides  a  written  statement  that  the  coverage  does  not 
duplicate  other  coverage  in  effect  under  a  service-benefit  long-term 
care  insurance  policy  or  will  replace  another  service-benefit  insur- 
ance policy.  In  this  subsection,  the  term  * 'service-benefit  long-term 
care  insurance  policy"  means  a  long-term  care  insurance  policy 
that  provides  for  benefits  based  on  the  kind  and  amount  of  services 
furnished. 

Subsection  (e)  prohibits  the  sale  of  policies  that  reduce,  limit,  or 
coordinates  the  benefits  provided  under  the  policy  on  the  basis  that 
the  policyholder  has  or  is  eligible  for  other  long-term  care  insur- 
ance coverage  or  benefits. 

Subsection  (f)  prohibits  the  sale  of  long-term  care  policies  unless 
the  agent  or  carriers  provides  an  outline  of  coverage  meeting  cer- 
tain standards  to  the  purchaser  or  potential  purchaser. 

Subsection  (g)  establishes  penalties  for  any  agent  who  offers  or 
sells  insurance  in  violation  of  this  title  of  imprisonment  for  not 
more  than  5  years,  or  a  civil  money  penalty  not  to  exceed  $15,000 
for  each  such  violation.  If  an  association  or  its  subsidiary  violates 
any  of  these  terms,  it  may  be  fined  with  a  civil  money  penalty  not 
to  exceed  $25,000  for  each  violation. 

Subsection  (h)  directs  the  NAIC  to  establish  requirements  for 
long-term  care  insurance  agent  training  and  certification. 
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New  section  2713.  Additional  responsibilities  for  carriers 

Subsection  (a)  establishes  a  requirement  that  carriers  must 
refund  any  premiums  paid  with  respect  to  such  poUcy  directly  to 
the  applicant  if  the  applicant  returns  the  policy  or  is  denied  not 
later  than  30  days  after  the  date  of  denial  or  return. 

Subsection  (b)  states  that  if  an  application  for  a  long-term  care 
policy  is  approved,  the  carrier  shall  provide  the  applicant  a  copy  of 
the  policy  not  later  than  30  days  after  the  date  of  the  approval. 

Subsection  (c)  requires  that  if  a  claim  under  a  long-term  care  in- 
surance policy  is  denied,  within  30  days  of  the  denial,  the  provider 
must  complete  a  written  explanation  of  the  reason  for  the  denial 
and  make  available  all  related  medical  and  patient  records.  No 
claim  may  be  denied  on  the  basis  of  a  failure  to  disclose  a  condition 
at  the  time  of  issuance  of  the  policy  if  the  application  for  the  policy 
failed  to  request  information  respecting  the  condition. 

Subsection  (d)  describes  reporting  information  that  carriers  of 
long-term  care  insurance  policies  shall  report  to  the  state  director 
of  insurance. 

Subsection  (e)  established  standards  for  agent  compensation  for 
the  sale  of  long-term  care  policies. 

New  section  27H.  Renewahility  of  policies 

New  Section  2714  outlines  the  standards  for  the  renewing  of 
long-term  care  insurance  policies. 

Subsection  (a)  states  that  no  long-term  insurance  policy  may  be 
canceled  or  nonrenewed  for  any  other  reason  that  nonpayment  of 
premium,  material  misrepresentation,  or  fraud. 

Subsection  (b)  describes  requirements  regarding  continuation  and 
conversion  rights  for  group  policies. 

Subsection  (c)  defines  the  standards  for  insurance  of  long-term 
care  policies.  The  issuer  of  such  policies  shall  guarantee  coverage 
to  any  individual  who  meets  minimum  medical  underwriting  re- 
quirements of  such  policy.  The  NAIC  is  directed  to  establish  stand- 
ards with  respect  to  access  of  policyholders  to  upgraded  benefits. 

Subsection  (d)  states  that  a  long-term  care  insurance  may  not  be 
canceled  for  nonpayment  if  the  policyholder  is  determined  by  a 
long-term  care  provider,  physician,  or  other  health  care  provider 
independent  of  the  issuer  of  the  policy,  to  be  cognitively  or  mental- 
ly incapacitated  so  as  to  not  make  payments  in  a  timely  manner. 
This  subsection  also  includes  terms  of  cancellation:  A  plan  effective 
the  date  of  the  standards  established  under  section  2701(a)  may  not 
be  canceled  because  a  person  is  determined  to  be  incapacitated  and 
not  making  timely  payments  if  the  period  of  nonpayment  is  in 
excess  of  30  days  and  the  notice  of  intent  to  cancel  is  provided  to 
the  policyholder  or  their  representative  not  less  than  30  days  prior 
to  such  cancellation  except  that  notice  may  not  be  provided  until 
the  expiration  of  30  days  after  a  premium  is  due  and  unpaid. 

New  section  2715.  Benefit  standards 

New  Section  2715  elaborates  the  standards  for  definitions,  termi- 
nology, and  benefits. 

Subsection  (a)  states  that  each  long-term  care  insurance  policy  is 
to  use  uniform  language,  definitions,  format  for  outlines,  and  must 


13 


provide  coverage  for  at  least  one  standard  benefits  package  that  in- 
cludes limitations  on  amounts  of  payments  per  day  and  lengths  of 
covered  stays  for  certain  health  care  services. 

Subsection  (b)  describes  information  to  be  disclosed  to  all  appli- 
cants. 

Subsection  (c)  states  that  a  long-term  care  insurance  policy  may 
not  condition  or  limit  eligibility  for  benefits  for  a  kind  of  services 
to  need  for  or  receipt  of  any  other  services;  for  any  benefit  on  the 
medical  necessity  for  such  benefit;  for  benefits  provided  by  fur- 
nished by  licensed  or  certified  providers  in  compliance  with  condi- 
tions which  are  in  addition  to  those  required  for  licensure  or  certi- 
fication under  State  law,  except  that  if  no  State  licensure  or  certifi- 
cation laws  exists,  in  compliance  with  qualifications  developed  by 
the  NAIC.  This  subsection  also  identifies  ways  in  which  policies 
that  provide  home  health  care  or  community-based  care  may  not 
limit  such  benefits. 

Subsection  (c)  also  states  that  policies  that  cover  nursing  home 
services,  must  provide  coverage  for  such  benefits  with  respect  to  all 
nursing  facilities  as  defined  in  section  1919(a)  of  the  Social  Security 
Act.  A  per  diem  long-term  care  insurance  policies  is  defined  as  one 
that  provides  for  benefit  payments  on  a  periodic  basis  due  to  cogni- 
tive impairments  or  loss  of  functional  capacity  without  regard  to 
the  expenses  incurred  or  services  rendered  during  the  period  to 
which  the  payments  relate. 

Subsection  (d)  prohibits  any  different  treatment  for  benefits 
under  the  policy  in  the  case  of  an  individual  with  Alzheimer's  dis- 
ease or  with  mental  retardation  or  any  other  cognitive  or  mental 
impairment  from  an  individual  having  another  medical  condition 
for  which  benefits  may  be  made  available. 

Subsection  (e)  sets  limits  for  preexisting  condition  exclusions  and 
defines  terms  and  conditions  for  preexisting  conditions.  A  long- 
term  care  insurance  policy  may  not  exclude  or  condition  benefits 
based  on  a  medical  condition  for  which  the  policyholder  received 
treatment  or  was  otherwise  diagnosed  more  than  6  months  before 
the  issuance  of  the  policy  or  for  a  loss  of  confinement  that  begins 
within  6  months  following  the  effective  date  of  the  person's  cover- 
age. 

Subsection  (f)  describes  the  requirements  concerning  eligibility 
for  benefits.  Each  policy  must  describe  the  level  of  benefits  avail- 
able under  the  policy  and  specify  the  impairment  levels  required  in 
order  to  receive  benefits  under  the  policy.  In  order  to  submit  a 
claim,  each  policyholder  shall  have  a  professional  functional  assess- 
ment. Such  assessment  may  not  be  conducted  by  any  individual 
who  has  a  controlling  interest  in  the  issuing  of  the  policy.  Each 
long-term  care  insurance  policy  shall  be  subject  to  final  claims 
review  except  that  issues  concerning  an  individual's  level  of  im- 
pairment as  determined  by  a  professional  assessment,  shall  be  sub- 
ject to  a  separate  appeals  process. 

Subsection  (g)  specifies  that  each  long-term  care  insurance  policy 
must  offer  the  option  of  inflation  protection  to  policyholders.  The 
subsection  further  defines  the  kind  of  inflation  protection  that 
must  be  offered.  Carriers  are  required  to  include  specific  informa- 
tion in  the  outline  of  coverage  that  illustrates  the  effect  of  inflation 
and  the  impact  on  the  premium  cost  if  a  person  purchases  inflation 
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protection  initially  or  delays  purchasing  such  protection  until  a 
later  time.  The  carrier  must  also  allow  for  increases  in  benefits 
that  account  for  anticipated  increases  in  costs  of  long-term  services, 
and  follow  guidelines  which  must  be  included  in  the  outline  of  cov- 
erage. Inflation  protection  may  only  not  be  included  when  formally 
rejected  by  the  policyholder  in  written  form. 

New  section  2716.  Nonforfeiture 

If  a  policy  lapses  after  the  policy  has  been  in  effect  for  a  mini- 
mum period,  the  policy  must  provide  nonforfeiture  benefits  as  de- 
termined appropriate  by  the  NAIC;  the  benefits  must  increase  ac- 
cording to  the  policyholder's  equity  in  the  policy. 

New  section  2717.  Limit  of  period  of  contestahility  and  right  to 
return 

A  carrier  may  not  cancel  or  renew  a  long-term  care  insurance 
policy  or  deny  a  claim  under  the  policy  based  on  fraud  or  interna- 
tional misrepresentation  unless  the  notice  of  such  is  provided 
within  a  certain  time  period  to  be  determined  by  the  NAIC.  Each 
policyholder  shall  have  the  right  to  return  the  policy  within  30 
days  of  the  delivery  date  if  not  satisfied. 

New  section  2718.  Civil  money  penalty 

Any  carrier,  association,  subsidiary  or  agent  that  sells  long-term 
care  insurance  policies  and  fails  to  ascribe  to  the  standards  set  in 
sections  2713(a),  2713(b),  2713(c)  or  (d),  2713(e),  2715(b)(1),  or  2715(f) 
is  subject  to  a  penalty  of  not  to  exceed  $25,000  for  each  such  viola- 
tion; for  agents,  the  fine  is  not  to  exceed  $15,000  for  each  violation. 

PART  C  OF  NEW  TITLE  XXVII — LONG-TERM  CARE  INSURANCE  POUCIES, 
DEFINITIONS  AND  ENDORSEMENTS 

New  section  2721.  Long-term  care  insurance  policy  defined 

Subsection  (a)  defines  "long-term  care  insurance  policy"  as  any 
insurance  policy  offered  to  designed  to  provide  coverage  for  not  less 
than  12  consecutive  months  for  each  covered  person  on  an  expense 
incurred,  indemnity  prepaid  or  other  basis,  for  one  or  more  neces- 
sary or  medically  necessary  diagnostic,  preventive,  therapeutic,  re- 
habilitative, maintenance  or  personal  care  services,  provided  in  a 
setting  other  than  that  of  an  acute  care  unit  of  a  hospital.  These 
terms  include  group  and  individual  annuities  and  life  insurance 
policies  or  riders  that  provide  directly,  or  that  supplement  long- 
term  care  insurance;  and  a  policy,  rider,  or  certificate  that  provides 
for  payment  of  benefits  based  on  cognitive  impairment  or  the  loss 
of  functional  capacity. 

Subsection  (b)  states  that  policies  may  be  issued  by  carriers,  fra- 
ternal benefit  societies,  nonprofit  health,  hospital,  and  medical 
service  corporations,  prepaid  health  plans,  HMO's,  and  any  similar 
organization  otherwise  authorized  to  provide  insurance.  The  term 
''long-term  care  insurance  policy"  does  not  include  any  insurance 
policy,  rider,  or  certificate  that  is  offered  primarily  to  provide  basic 
Medicare  supplemental  coverage,  basic  hospitals  expense  coverage, 
basic  medical-surgical  expense  coverage,  hospital  confinement  in- 
demnity coverage,  major  medical  expense  coverage,  disability 
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income  or  related  asset-protection  coverage,  accident  only  coverage, 
specified  disease  or  specified  accident  coverage,  or  limited  benefit 
health  coverage.  With  respect  to  life  insurance,  such  term  shall  not 
include  life  insurance  policies,  riders,  or  certificate  that  accelerate 
the  death  benefit  specifically  for  one  or  more  of  the  qualifying 
event  of  terminal  illness,  medical  conditions  requiring  extraordi- 
nary medical  intervention,  or  permanent  institutional  confinement, 
and  that  provide  the  option  of  a  lump-sum  payment  for  those  bene- 
fits and  in  which  neither  the  benefits  nor  the  eligibility  for  the 
benefits  is  conditioned  upon  the  receipt  of  long-term  care. 

New  section  2722.  Code  of  conduct  with  respect  to  endorsements 

This  section  directs  the  NAIC  to  issue,  no  later  than  1  year  after 
the  date  of  enactment  of  this  title,  guidelines  to  organizations  and 
associations  and  their  subsidiaries,  other  than  employers  and  labor 
organizations,  that  provide  endorsements  of  long-term  care  insur- 
ance policies  or  permit  sale  through  the  organization  or  associa- 
tion. This  subsection  defines  the  minimum  standards  to  be  included 
in  the  guidelines. 

New  section  2731.  Funding  for  long-term  care  insurance  informa- 
tion, counseling,  and  assistance 

The  Secretary,  acting  through  the  Public  Health  Service,  may 
grant  awards  to  states  and  national  organizations  with  demonstrat- 
ed experience  for  the  establishment  of  programs  to  provide  infor- 
mation, counseling,  and  assistance  relating  to  the  procurement  of 
adequate  and  appropriate  long-term  insurance.  Grants  to  States 
are  authorized  to  be  $10,000,000  for  each  of  the  fiscal  years  1993- 
95.  Grants  to  national  organizations  are  to  be  $1,000,000  for  each  of 
the  fiscal  years  1993-95. 

New  section  2732.  Definitions 

This  section  defines  terms  used  in  this  bill 

VIII.  Committee  Views 

The  Committee  concludes  that  S.  2141  would  be  an  effective  re- 
sponse to  the  various  problems  and  abuses  experienced  in  the  pri- 
vate long-term  care  insurance  market. 

The  Committee  has  adopted  a  similar  process  of  developing,  en- 
acting, and  enforcing  standards  for  the  sale  and  marketing  of  pri- 
vate long-term  care  insurance  policies  as  was  included  in  the  Omni- 
bus Budget  Reconciliation  Act  of  1990  with  regards  to  standards  for 
Medicare  supplemental  coverage,  or  Medigap  policies. 

Committee  comments  on  specific  sections  of  the  legislation 
follow: 

Section  2701(a)(3).  Relation  to  State  law 

To  promote  uniformity  and  consistency,  the  bill  allows  States  to 
adopt  standards  that  are  different  from  the  Federal  standards,  but 
only  if  such  State  standards  are  not  inconsistent  with  or  in  conflict 
with  the  Federal  standards.  The  Committee  seeks  to  balance  the 
desire  of  States  to  regulate  in  the  area  of  long-term  care  insurance 
with  one  of  the  objectives  of  the  bill  which  is  to  promote  uniformity 
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and  consistency  among  the  States  in  the  regulation  of  long-term 
care  insurance.  In  this  provision,  the  Committee  intends  to  prohibit 
States  from  adopting  standards  that  would  prevent  insurers  from 
compljdng  with  the  provisions  of  this  bill  or  that  would  provide  for 
a  lower  level  of  protection  to  consumers. 

The  legislation  permits  States  to  adopt  standards  that  provide 
greater  protection  to  policyholders.  The  Committee  intends  that 
States  be  allowed  to  adopt  standards,  for  example,  for  higher  loss 
ratios  or  long-term  care  insurance  policies  or  to  require  that  all 
policies  include  a  benefit  to  protect  against  the  effects  of  inflation. 

The  Committee  intends  that  his  bill  shall  in  no  way  restrict  a 
State's  ability  to  provide  a  private  right  of  action  with  respect  to 
matters  affecting  long-term  care  insurance  policies. 

Section  2711(b)(5).  Annual  reports 

States  with  approved  regulatory  programs  will  be  required  to  file 
an  annual  report  with  the  Secretary  for  the  purpose  of  demonstrat- 
ing compliance  with  the  requirements  of  the  Act.  The  annual 
report  required  under  subsection  flb)  should  be  sufficiently  detailed 
to  provide  the  Secretary  with  an  accurate  overview  of  the  state's 
regulatory  program  and  to  inform  the  Secretary  of  any  material 
changes  in  law  or  practice  related  to  long-term  car  insurance.  The 
report  is  not  intended  to  be  administratively  burdensome  or  to  re- 
quire reporting  about  specific  policies,  complaints  or  other  regula- 
tory matters  unless  specifically  required  by  the  Act,  such  as  issues 
pertaining  to  30-day  violations. 

Section  2712(h).  Regulation  of  sales  practices 

The  Committee  believes  that  private  long-term  care  insurance 
should  not  be  purchased  by  persons  at  lower  levels  of  income  and 
assets.  The  Committee  recognizes  that  individuals  make  purchase 
decisions  depending  upon  their  personal  and  financial  circum- 
stances. Therefore,  the  Committee  intends  that  financial  minimum 
standards  be  advisory  in  nature  and  recognize  an  individual's  per- 
sonal circumstances.  The  Committee  does  not  intend  to  prohibit 
States  from  setting  minimum  financial  standards  for  the  sale  of 
private  long-term  care  insurance,  as  was  done  recently  by  the  State 
of  New  York. 

Section  2712(d).  Prohibition  of  sale  or  issuance  of  duplicate  service 
benefit  policies 

The  legislation  intends  to  provide  protection  to  consumers  from 
the  sale  or  issuance  of  insurance  that  an  agent  knows  provides  pro- 
tection already  held  by  a  person  and  coordinates  benefits,  thus  ren- 
dering the  insurance  of  no  value  to  the  individual.  While  the  provi- 
sion specifically  permits  the  sale  of  replacement  policies,  the  sale 
or  issuance  of  addition  long-term  care  insurance  policies  is  not,  per 
se,  prohibited  where  another  policy  is  sold  or  issued  to  a  person  to 
supplement  benefits  under  an  existing  policy.  For  example,  a  con- 
sumer may  wish  to  purchase  another  policy  to  combine  coverage 
where  benefits  under  the  additional  policy  are  fully  payable  with- 
out regard  to  other  long-term  care  benefit  coverage. 
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Section  271S(e).  Additional  responsibilities  for  carriers 

The  Committee  intends  that  the  total  compensation  for  the  sale 
of  the  first  year  of  a  long-term  care  policy  not  exceed  either  200 
percent  of  the  commission  or  other  compensation  paid  for  selling  or 
servicing  the  policy  in  the  second  year  or  50  percent  of  the  premi- 
um paid  on  the  first  year  policy. 

Section  27H(c)(2).  Upgrade  for  current  policies 

The  Committee  believes  that  all  policyholders  should  be  treated 
fairly.  Thus,  the  Committee  expects  that  the  NAIC  will  develop 
guidelines  on  the  use  of  medical  underwriting  at  the  time  of  a 
policy  benefit  upgrade  so  that  existing  insureds  apply  for  new  poli- 
cies or  coverage  shall  not  be  required  to  meet  underwriting  criteria 
more  stringent  than  those  that  are  applied  to  new  prospective  in- 
sureds who  are  subject  to  underwriting. 

Section  2715(a),  Benefit  standards 

Given  the  variation  in  licensing  requirements  and  type  of  provid- 
er services  available  in  home  health  care  settings,  the  Committee 
intends  that  the  NAIC  should  develop  minimum  standards  for  de- 
fining long-term  services  and  providers.  Minimum  standards 
should  assure  that  all  significant  terms  (including  services  types, 
provider  and  facility  types  and  ADLs)  are  clearly  defined  at  the 
point  of  sale  and  in  the  policy  or  certificate.  The  Committee  ex- 
pects that  the  minimum  standard  should  be  described  by  the  NAIC 
in  a  manner  to  prohibit  the  use  of  restrictive  terms.  For  example, 
the  NAIC  should  consider  an  approach  that  provides  that  if  the 
policy  defines  the  kind  of  facility,  service,  or  provider,  then  such 
terms  shall  not  be  defined  more  restrictively  than  the  definitions 
provided  by  the  NAIC. 

The  Committee  intends  for  the  NAIC  to  establish  at  least  one 
standard  benefits  package  that  all  carriers  of  long-term  care  in- 
surance must  offer  in  addition  to  any  other  long-term  care  insur- 
ance plans  they  offer.  In  recommending  a  standard  package  of  ben- 
efits, the  NAIC  should  take  into  consideration  the  differences  be- 
tween service-benefit  design  plans  and  disability  design  plans. 

Section  2715(c)(4X  Per  diem  policies 

Many  long-term  care  policies  are  service-based,  i.e.  they  require 
the  receipt  of  professional  long-term  care  services  in  recognized  fa- 
cilities or  in  an  individual's  home.  However,  a  growing  number  of 
plan  designs  include  the  per  diem  or  disability  model.  These  poli- 
cies pay  a  fixed  daily  (or  other  specified  period)  amount  based  upon 
cognitive  impairment  or  a  loss  of  functional  capacity  or  disability. 
Once  the  disability  is  established  they  pay  a  fixed  amount  regard- 
less of  the  receipt  of  professional  services,  even  where  care  is  ren- 
dered by  an  informal  care  giver.  This  paragraph  is  not  intended  to 
prohibit  different  payment  amounts  based  on  providing  services  in 
different  settings. 

The  Committee  intends  that  this  legislation  recognize  these  prod- 
uct variations.  Thus,  minimum  home  health  care  services  or  nurs- 
ing home  services  should  only  be  required  of  ''service-benefit"  poli- 
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cies  because  ''per  diem"  policies  pay  regardless  of  the  kind  of  serv- 
ice and  the  payment  can  be  used  for  any  kind  of  provider. 

Section  2715(f).  Eligibility  for  benefits 

The  Committee  intends  that  the  claims  review  process  under 
paragraph  (3)  could  include  a  review  of  an  individual's  functional 
assessment  performed  under  paragraph  (2). 

Section  2716.  Nonforfeiture 

The  Committee  understands  that  the  NAIC  is  currently  working 
on  the  form  of  a  mandatory  nonforfeiture  benefit.  It  is  the  Commit- 
tee's view  that  long-term  care  insurance  should  not  be  used  as  a 
savings  instrument.  Consequently,  cash  payouts  are  generally  not 
an  appropriate  form  for  a  nonforfeiture  benefit. 

Because  the  non-forfeiture  benefit  increases  the  policy's  value,  it 
also  causes  a  rise  in  the  premium.  The  Committee  would  like  to  see 
a  minimum  benefit  that  strikes  a  balance  between  the  size  of  the 
benefit  and  its  costs,  so  that  long-term  care  insurance  policies  are 
as  affordable  as  possible. 

Section  2722:  Code  of  conduct  with  respect  to  endorsements 

The  Committee  intends  to  provide  guidelines  to  protect  consum- 
ers from  instances  where  some  organizations  or  associations  en- 
dorse long-term  care  policies  that  do  not  meet  minimum  standards, 
or  where  some  organizations  or  associations  providing  endorse- 
ments are  created  for  misleading  or  deceptive  purposes.  The  guide- 
lines provide  that  an  endorsing  organization  or  association  must 
know  the  product  it  is  endorsing,  and  in  so  knowing  the  product 
also  assist  consumers  in  making  an  informed  decision.  The  guide- 
lines also  provide  that  an  endorsing  organization  or  association 
must  disclose  sufficient  information  about  the  nature  of  the  organi- 
zation or  association  and  its  relationship,  financial  or  otherwise, 
with  the  long-term  care  insurer  to  permit  a  consumer  to  make  an 
informed  decision  about  the  value  of  the  endorsement.  Failure  to 
follow  such  guidelines  should  be  treated  as  unfair  sales  practices. 

IX.  Changes  in  Existing  Law 

In  compliance  with  rule  XXVI  paragraph  12  of  the  Standing 
Rules  of  the  Senate,  the  following  provides  a  print  of  the  statute  or 
the  part  or  section  thereof  to  be  amended  or  replaced  (existing  law 
proposed  to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  existing  law  in  which  no  change  is  proposed  is 
shown  in  roman): 


Public  Health  Service  Act 
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Part  D — National  Library  of  Medicine 
Subpart  1 — General  Provisions 

PURPOSE,  ESTABLISHMENT,  AND  FUNCTIONS  OF  THE  NATIONAL  LIBRARY 

OF  MEDICINE 

Sec.  465.  (a)  *  *  * 

*  *  ^f:  *  *  *  * 

(f)  Section  [2701]  ^801  shall  be  applicable  to  the  acceptance  and 
administration  of  gifts  made  for  the  benefit  of  the  Library  or  for 
carrying  out  any  of  its  functions,  and  the  Board  of  Regents  shall 
make  recommendations  to  the  Secretary  relating  to  establishment 
within  the  Library  of  suitable  memorials  to  the  doners. 

4:  4:  4:  4:  4:  4:  3): 

GIFTS 

Sec.  497.  The  Secretary  may,  in  accordance  with  section  [2701] 
2801  accept  conditional  gifts  for  the  National  Institutes  of  Health 
or  a  national  research  institute  or  for  the  acquisition  of  grounds  or 
for  the  erection,  equipment,  or  maintenance  of  facilities  for  the  Na- 
tional Institutes  of  Health  or  a  national  research  institute.  Dona- 
tions of  $50,000  or  over  for  the  National  Institutes  of  Health  or  a 
national  research  institute  for  carrying  out  the  purposes  of  this 
title  may  be  acknowledged  by  the  establishment  within  the  Nation- 
al Institutes  of  Health  or  a  national  research  institute  of  suitable 
memorials  to  the  donors. 

*  *  *  *  *  *  * 

TITLE  XXVII— LONG-TERM  CARE 
INSURANCE  STANDARDS 

Part  A — Promulgation  of  Standards  and  Model  Benefits 

SEC.  270L  STANDARDS. 

(a)  Application  of  Standards. — 

(1)  NAIC. — If,  within  12  months  after  the  date  of  the  enact- 
ment of  this  title,  the  National  Association  of  Insurance  Com- 
missioners (hereafter  in  this  title  referred  to  as  the  ''NAIC") 
promulgates  model  standards  that  incorporate  the  requirements 
of  this  title,  such  standards  shall  apply  as  provided  in  this 
title. 

(2)  Default. — If  the  NAIC  does  not  promulgate  the  model 
standards  under  paragraph  (1)  by  the  deadline  established  in 
that  paragraph,  the  Secretary  shall  promulgate,  within  12 
months  after  such  deadline,  a  regulation  that  provides  stand- 
ards that  incorporate  the  requirements  of  this  title  and  such 
standards  shall  apply  as  provided  for  in  this  title. 

(3)  Relation  to  state  law. — Nothing  in  this  title  shall  be 
construed  as  preventing  a  State  from  applying  standards  that 
provide  greater  protection  to  policyholders  of  long-term  care  in- 
surance policies  than  the  standards  promulgated  under  this 
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title,  except  that  such  State  standards  may  not  be  inconsistent 
or  in  conflict  with  any  of  the  requirements  of  this  title, 
(h)  Deadline  for  Application  of  Standards. — 

(V  In  general. — Subject  to  paragraph  (2X  the  date  specified 
in  this  subsection  for  a  State  is — 

(A)  the  date  the  State  adopts  the  standards  established 
under  subsection  (a)(1);  or 

(B)  the  date  that  is  1  year  after  the  first  day  of  the  first 
regular  legislative  session  that  begins  after  the  date  such 
standards  are  first  established  under  subsection  (a)(2); 

whichever  is  earlier. 

(2)  State  requiring  legislation.— In  the  case  of  a  State 
which  the  Secretary  identifies,  in  consultation  with  the  NAIC, 
as — 

(A)  requiring  State  legislation  (other  than  legislation  ap- 
propriating funds)  in  order  for  the  standards  established 
under  subsection  (a)  to  be  applied;  but 

(B)  having  a  legislature  which  is  not  scheduled  to  meet 
within  1  year  following  the  beginning  of  the  next  regular 
legislative  session  in  which  such  legislation  may  be  consid- 
ered; 

the  date  specified  in  this  subsection  is  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  legislative 
session  of  the  State  legislature  that  begins  on  or  after  January 
1,  1993.  For  purposes  of  the  previous  sentence,  in  the  case  of  a 
State  that  has  a  2-year  legislative  session,  each  year  of  such  ses- 
sion shall  be  deemed  to  be  a  separate  regular  session  of  the 
State  legislature. 

(c)  Items  Included  in  Standards. — The  standards  promulgated 
under  subsection  (a)  shall  include — 

(1)  minimum  Federal  standards  for  long-term  care  insurance 
consistent  with  the  provisions  of  this  title; 

(2)  standards  for  the  enhanced  protection  of  consumers  with 
long-term  care  insurance; 

(3)  procedures  for  the  modification  of  the  standards  estab- 
lished under  paragraph  (1)  in  a  manner  consistent  with  future 
laws  to  expand  existing  Federal  or  State  long-term  care  benefits 
or  establish  a  comprehensive  Federal  or  State  long-term  care 
benefit  program;  and 

(4)  other  activities  determined  appropriate  by  Congress. 

(d)  Consultation. — In  establishing  standards  and  models  of  ben- 
efits under  this  section,  the  Secretary  shall  provide  for  and  consult 
with  an  advisory  committee  to  be  chosen  by  the  Secretary,  and  com- 
posed of— 

(1)  three  individuals  who  are  representatives  of  carriers; 

(2)  three  individuals  who  are  representatives  of  consumer 
groups; 

(3)  three  representatives  who  are  representatives  of  providers 
of  long-term  care  services; 

(4)  three  other  individuals  who  are  not  representatives  of  car- 
riers or  of  providers  of  long-term  care  services  and  who  have  ex- 
pertise in  the  delivery  and  financing  of  such  services;  and 

(5)  the  Secretary  of  Veterans  Affairs. 
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(e)  Duties. — The  advisory  committee  established  under  subsection 
(d)  shall — 

(1)  recommend  the  appropriate  inflationary  index  to  be  used 
with  respect  to  the  inflation  protection  benefit  portion  of  the 
standards; 

(2)  recommend  the  uniform  needs  assessment  mechanism  to  be 
used  in  determining  the  eligibility  of  individuals  for  benefits 
under  a  policy; 

(3)  recommend  appropriate  standards  for  benefits  under  sec- 
tion 2715(c);  and 

W  perform  such  other  activities  as  determined  appropriate  by 
the  Secretary. 

(f)  Administrative  Provisions. — The  following  provisions  of  sec- 
tion 1886(e)(6)  of  the  Social  Security  Act  shall  apply  to  the  advisory 
committee  chosen  under  subsection  (d)  in  the  same  manner  as  such 
provisions  apply  under  such  section: 

(1)  Subparagraph  (C)  (relating  to  staffing  and  administra- 
tion). 

(2)  Subparagraph  (D)  (relating  to  compensation  of  members). 

(3)  Subparagraph  (F)  (relating  to  access  to  information). 

(4)  Subparagraph  (G)  (relating  to  use  of  funds). 

(5)  Subparagraph  (H)  (relating  to  periodic  GAO  audits). 

(6)  Subparagraph  (J)  (relating  to  requests  for  appropriations). 

Part  B — Establishment  and  Implementation  of  Long-Term 
Care  Insurance  Policy  Standards 

SEC.  27 IL  IMPLEMENTATION  OF  POLICY  STANDARDS, 
(a)  In  General. — 

(1)  Regulatory  program. — No  long-term  care  policy  (as  de- 
fined in  section  (2721))  may  be  issued,  sold,  or  offered  for  sale  as 
a  long-term  care  insurance  policy  in  a  State  on  or  after  the  date 
specified  in  section  2701(b)  unless — 

(A)  the  Secretary  determines  that  the  State  has  estab- 
lished a  regulatory  program  that — 

(i)  provides  for  the  application  and  enforcement  of 
the  standards  established  under  section  2701(a);  and 

(ii)  complies  with  the  requirements  of  subsection  (b); 
by  the  date  specified  in  section  2701(b),  and  the  policy  has 
been  approved  by  the  State  commissioner  or  superintendent 
of  insurance  under  such  program;  or 

(B)  if  the  State  has  not  established  such  a  program,  or  if 
the  State's  regulatory  program  has  been  decertified,  the 
policy  has  been  certified  by  the  Secretary  (in  accordance 
with  such  procedures  as  the  Secretary  may  establish)  as 
meeting  the  standards  established  under  section  2701(a)  by 
the  date  specified  in  section  2701(b). 

For  purposes  of  this  subsection,  the  advertising  or  soliciting 
with  respect  to  a  policy,  directly  or  indirectly,  shall  be  deemed 
the  offering  for  sale  of  the  policy. 

(2)  Review  of  state  regulatory  programs. — The  Secretary 
periodically  shall  review  regulatory  programs  described  in  para- 
graph (1)(A)  to  determine  if  they  continue  to  provide  for  the  ap- 
plication and  enforcement  of  the  standards  and  procedures  es- 
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tablished  under  section  2701(a)  and  (h).  If  the  Secretary  deter- 
mines that  a  State  regulatory  program  no  longer  meets  such 
standards  and  requirements,  before  making  a  final  determina- 
tion, the  Secretary  shall  provide  the  State  an  opportunity  to 
adopt  such  a  plan  of  correction  as  would  permit  the  program  to 
continue  to  meet  such  standards  and  requirements.  If  the  Secre- 
tary makes  a  final  determination  that  the  State  regulatory  pro- 
gram, after  such  an  opportunity,  fails  to  meet  such  standards 
and  requirements,  the  Secretary  shall  assume  responsibility 
under  paragraph  (IXB)  with  respect  to  certifying  policies  in  the 
State  and  shall  exercise  full  authority  under  section  2701  for 
carriers,  agents,  or  associations  or  its  subsidiary  in  the  State 
plans  in  the  State, 
(b)  Additional  Requirements  for  Approval  of  State  Regula- 
tory Programs. — For  purposes  of  subsection  (a)(l)(A)(ii),  the  re- 
quirements of  this  subsection  for  a  State  regulatory  program  are  as 
follows: 

(1)  Enforcement. — The  enforcement  under  the  program — 

(A)  shall  be  designed  in  a  manner  so  as  to  secure  compli- 
ance with  the  standards  within  30  days  after  the  date  of  a 
finding  of  noncompliance  with  such  standards;  and 

(B)  shall  provide  for  notice  in  the  annual  report  required 
under  paragraph  (5)  to  the  Secretary  of  cases  where  such 
compliance  is  not  secured  within  such  30-day  period. 

(2)  Process. — The  enforcement  process  under  each  State  regu- 
latory program  shall  provide  for — 

(A)  procedures  for  individuals  and  entities  to  file  written, 
signed  complaints  respecting  alleged  violations  of  the 
standards; 

(B)  responding  on  a  timely  basis  to  such  complaints; 

(C)  the  investigation  of— 

(i)  those  complaints  which  have  a  reasonable  proba- 
bility of  validity,  and 

(ii)  such  other  alleged  violations  of  the  standards  as 
the  program  finds  appropriate;  and 

(D)  the  imposition  of  appropriate  sanctions  (which  in- 
clude, in  appropriate  cases,  the  imposition  of  a  civil  money 
penalty  as  provided  for  in  section  2718)  in  the  case  of  a  car- 
rier, agent,  or  association  or  its  subsidiary  determined  to 
have  violated  the  standards. 

(3)  Consumer  access  to  compliance  information. — 

(A)  In  general. — A  State  regulatory  program  must  pro- 
vide for  consumer  access  to  complaints  filed  with  the  State 
commissioner  or  superintendent  of  insurance  with  respect  to 
long-term  care  insurance  policies. 

(B)  Confidentiality. — The  access  provided  under  sub- 
paragraph (A)  shall  be  limited  to  the  extent  required  to  pro- 
tect the  confidentiality  of  the  identity  of  individual  policy- 
holders. 

(J^)  Process  for  approval  of  premiums. — 

(A)  In  general. — Each  State  regulatory  program  shall — 
(i)  provide  for  a  process  for  approving  or  disapprov- 
ing proposed  premium  increases  or  decreases  with  re- 
spect to  long-term  care  insurance  policies;  and 
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(ii)  establish  a  policy  for  receipt  and  consideration  of 
public  comments  before  approving  such  a  premium  in- 
crease or  decrease. 

(B)  Conditions  for  approval. — No  premium  increase 
shall  be  approved  (or  deemed  approved)  under  subpara- 
graph (A)  unless  the  proposed  increase  is  accompanied  by 
an  actuarial  memorandum  which — 

(i)  includes  a  description  of  the  assumptions  that  jus- 
tify the  increase; 

(ii)  contains  such  information  as  may  be  required 
under  the  Standards;  and 

(Hi)  is  made  available  to  the  public. 

(C)  Application. — Except  as  provided  in  subparagraph 
(D),  this  paragraph  shall  not  apply  to  a  group  long-term 
care  insurance  policy  issued  to  a  group  described  in  section 
4(E)(1)  of  the  NAIC  Long  Term  Care  Insurance  Model  Act 
(effective  January  1991),  except  that  such  group  policy 
shall,  pursuant  to  guidelines  developed  by  the  NAIC,  pro- 
vide notice  to  policyholders  and  certificate  holders  of  any 
premium  change  under  such  group  policy. 

(D)  Exception. — Subparagraph  (C)  shall  not  apply  to — 

(i)  group  conversion  policies; 

(ii)  the  group  continuation  feature  of  a  group  policy 
if  the  insurer  separately  rates  employee  and  continu- 
ation coverages;  and 

(Hi)  group  policies  where  the  function  of  the  employer 
is  limited  solely  to  collecting  premiums  (through  pay- 
roll deductions  or  dues  checkoff)  and  remitting  them  to 
the  insurer. 

(E)  Construction. — Nothing  in  this  paragraph  shall  be 
construed  as  preventing  the  NAIC  from  promulgating 
standards,  or  a  state  from  enacting  and  enforcing  laws, 
with  respect  to  premium  rates  or  loss  ratios  for  all,  includ- 
ing group,  long-term  care  insurance  policies. 

(5)  Annual  reports. — Each  State  regulatory  program  shall 
provide  for  annual  reports  to  be  submitted  to  the  Secretary  on 
the  implementation  and  enforcement  of  the  standards  in  the 
State,  including  information  concerning  violations  in  excess  of 
30  days. 

(6)  Access  to  other  information. — The  State  regulatory 
program  must  provide  for  consumer  access  to  actuarial  memo- 
randa provided  under  paragraph  (4). 

(7)  Default. — In  the  case  of  a  State  without  a  regulatory  pro- 
gram approved  under  subsection  (a),  the  Secretary  shall  provide 
for  the  enforcement  activities  described  in  subsection  (c). 

(c)  Secretarial  Enforcement  Authority. — 

(1)  In  general. — The  Secretary  shall  exercise  authority  under 
this  section  in  the  case  of  a  State  that  does  not  have  a  regula- 
tory program  approved  under  this  section. 

(2)  Complaints  and  investigations. — The  Secretary  shall  es- 
tablish procedures — 

(A)  for  individuals  and  entities  to  file  written,  signed 
complaints  respecting  alleged  violations  of  the  requirements 
of  this  title; 
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(B)  for  responding  on  a  timely  basis  to  such  complaints; 
and 

(C)  for  the  investigation  of— 

(i)  those  complaints  that  have  a  reasonable  probabili- 
ty of  validity;  and 

(ii)  such  other  alleged  violations  of  the  requirements 
of  this  title  as  the  Secretary  determines  to  be  appropri- 
ate. 

In  conducting  investigations  under  this  subsection,  agents  of  the 
Secretary  shall  have  reasonable  access  necessary  to  enable  such 
agents  to  examine  evidence  of  any  carrier,  agent,  or  association 
or  its  subsidiary  being  investigated. 

(3)  Hearings.— 

(A)  In  general. — Prior  to  imposing  an  order  described  in 
paragraph  H)  against  a  carrier,  agent,  or  association  or  its 
subsidiary  under  this  section  for  a  violation  of  the  require- 
ments of  this  title,  the  Secretary  shall  provide  the  carrier, 
agent,  association  or  subsidiary  with  notice  and,  upon  re- 
quest made  within  a  reasonable  time  (of  not  less  than  SO 
days,  as  established  by  the  Secretary  by  regulation)  of  the 
date  of  the  notice,  a  hearing  respecting  the  violation. 

(B)  Conduct  of  hearing. — Any  hearing  requested  under 
subparagraph  (A)  shall  be  conducted  before  an  administra- 
tive law  judge.  If  no  hearing  is  so  requested,  the  Secretary's 
imposition  of  the  order  shall  constitute  a  final  and  unap- 
pealable order. 

(C)  Authority  in  hearings. — In  conducting  hearings 
under  this  paragraph — 

(i)  agents  of  the  Secretary  and  administrative  law 
judges  shall  have  reasonable  access  necessary  to  enable 
such  agents  and  judges  to  examine  evidence  of  any  car- 
rier, agent,  or  association  or  its  subsidiary  being  inves- 
tigated; and 

(ii)  administrative  law  judges,  may,  if  necessary, 
compel  by  subpoena  the  attendance  of  witnesses  and 
the  production  of  evidence  at  any  designated  place  or 
hearing. 

In  case  of  contumacy  or  refusal  to  obey  a  subpoena  lawfully 
issued  under  this  subparagraph  and  upon  application  of 
the  Secretary,  an  appropriate  district  court  of  the  United 
States  may  issue  an  order  requiring  compliance  with  such 
subpoena  and  any  failure  to  obey  such  order  may  be  pun- 
ished by  such  court  as  a  contempt  thereof. 

(D)  Issuance  of  orders. — If  an  administrative  law 
judge  determines  in  a  hearing  under  this  paragraph,  upon 
the  preponderance  of  the  evidence  received,  that  a  carrier, 
agent,  or  association  or  its  subsidiary  named  in  the  com- 
plaint has  violated  the  requirements  of  this  title,  the  ad- 
ministrative law  judge  shall  state  the  findings  of  fact  and 
issue  and  cause  to  be  served  on  such  carrier,  agent,  associa- 
tion, or  subsidiary  an  order  described  in  paragraph  (4). 

(4)  Cease  and  desist  order  with  civil  money  penalty. — 

(A)  In  general. — Subject  to  the  provisions  of  subpara- 
graphs (B)  through  (F),  an  order  under  this  paragraph — 
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(i)  shall  require  the  agent,  association  or  its  subsidi- 
ary, or  a  carrier — 

(I)  to  cease  and  desist  from  such  violations;  and 

(II)  to  pay  a  civil  penalty  in  an  amount  not  to 
exceed  $15,000  in  the  case  of  each  agent,  and  not  to 
exceed  $25,000  for  each  association  or  its  subsidi- 
ary or  a  carrier  for  each  such  violation;  and 

(ii)  may  require  the  agent,  association  or  its  subsidi- 
ary, or  a  carrier  to  take  such  other  remedial  action  as 
is  appropriate. 

(B)  Corrections  within  so  days. — No  order  shall  be  im- 
posed under  this  paragraph  by  reason  of  any  violation  if 
the  carrier,  agent,  or  association  or  its  subsidiary  estab- 
lishes to  the  satisfaction  of  the  Secretary  that — 

(i)  such  violation  was  due  to  reasonable  cause  and 
was  not  intentional  and  was  not  due  to  willful  neglect; 
and 

(ii)  such  violation  is  corrected  within  the  30-day 
period  beginning  on  the  earliest  date  the  carrier,  agent, 
association,  or  subsidiary  knew,  or  exercising  reasona- 
ble diligence  could  have  known,  that  such  a  violation 
was  occurring. 

(C)  Waiver  by  secretary. — In  the  case  of  a  violation 
under  this  title  that  is  due  to  reasonable  cause  and  not  to 
willful  neglect,  the  Secretary  may  waive  part  or  all  of  the 
civil  money  penalty  imposed  under  subparagraph  (A)(i)(II) 
to  the  extent  that  payment  of  such  penalty  would  be  grossly 
excessive  relative  to  the  violation  involved  and  to  the  need 
for  deterrence  of  violations. 

(D)  Administrative  appellate  review. — The  decision 
and  order  of  an  administrative  law  judge  under  this  para- 
graph shall  become  the  final  agency  decision  and  order  of 
the  Secretary  unless,  within  SO  days,  the  Secretary  modifies 
or  vacates  the  decision  and  order,  in  which  case  the  deci- 
sion and  order  of  the  Secretary  shall  become  a  final  order 
under  this  paragraph. 

(E)  Judicial  review. — A  carrier,  agent,  or  association  or 
its  subsidiary  or  any  other  individual  adversely  affected  by 
a  final  order  issued  under  this  paragraph  may,  within  45 
days  after  the  date  the  final  order  is  issued,  file  a  petition 
in  the  Court  of  Appeals  for  the  appropriate  circuit  for 
review  of  the  order. 

(F)  Enforcement  of  orders. — If  a  carrier,  agent,  or  as- 
sociation or  its  subsidiary  fails  to  comply  with  a  final  order 
issued  under  this  paragraph  against  the  carrier,  agent,  as- 
sociation or  subsidiary  after  opportunity  for  judicial  review 
under  subparagraph  (E),  the  Secretary  shall  file  a  suit  to 
seek  compliance  with  the  order  in  any  appropriate  district 
court  of  the  United  States.  In  any  such  suit,  the  validity 
and  appropriateness  of  the  final  order  shall  not  be  subject 
to  review. 

(d)  Demonstration  Grant  Program. — 

(1)  In  general. — The  Secretary  may  award  grants  to  States 
for  the  establishment  of  demonstration  programs  to  improve  the 
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enforcement  within  such  States  of  long-term  care  insurance 
standards  applicable  under  this  title. 

(2)  Application. — To  he  eligible  to  receive  a  grant  under 
paragraph  (1),  a  State  shall  prepare  and  submit  to  the  Secretary 
an  application  at  such  time,  in  such  manner,  and  containing 
such  information  as  the  Secretary  may  require,  including  a  de- 
scription of  the  program  for  which  the  State  intends  to  use  the 
amounts  provided  under  the  grant. 

(3)  Minimum  amount  of  grants. — The  amount  of  a  grant 
awarded  under  this  subsection  shall  not  be  less  than  $100,000. 

(i)  Evaluation. — A  State  that  receives  a  grant  under  this 
subsection  shall  comply  with  such  evaluation  procedures  as  the 
Secretary  shall  by  regulation  establish.  The  Secretary  shall  uti- 
lize such  evaluations  to  conduct  an  overall  evaluation  of  the  re- 
sults of  the  demonstration  programs  established  under  this  sec- 
tion. 

(5)  Authorization  of  appropriations. — There  are  author- 
ized to  be  appropriated  to  carry  out  this  subsection,  $5,000,000 
for  each  of  the  fiscal  years  1992  through  1996. 

SEC.  2712.  REGULATION  OF  SALES  PRACTICES. 

(a)  Duty  of  Good  Faith  and  Fair  Dealing. — 

(1)  In  general. — Each  agent  (as  defined  in  section  2733)  or 
association  that  is  selling  or  offering  for  sale  a  long-term  care 
insurance  policy  has  the  duty  of  good  faith  and  fair  dealing  to 
the  purchaser  or  potential  purchaser  of  such  a  policy. 

(2)  Prohibited  practices. — An  agent  or  association  is  consid- 
ered to  have  violated  paragraph  (1)  if  the  agent  or  association 
engages  in  any  of  the  following  practices: 

(A)  Twisting. — 

(i)  In  general. — Knowingly  making  any  misleading 
representation  (including  the  inaccurate  completion  of 
medical  histories)  or  incomplete  or  fraudulent  compari- 
son of  any  long-term  care  insurance  policy  or  insurers 
for  the  purpose  of  inducing,  or  tending  to  induce,  any 
person  to  retain  or  effect  a  change  with  respect  to  a 
long-term  care  insurance  policy. 

(ii)  Policy  replacement  form. — With  respect  to  any 
person  who  elects  to  replace  or  effect  a  change  in  a 
long-term  care  insurance  policy,  the  individual  that  is 
selling  such  policy  shall  ensure  that  such  person  com- 
pletes a  policy  replacement  form  developed  by  the 
NAIC.  A  copy  of  such  form  shall  be  provided  to  such 
person  and  additional  copies  shall  be  delivered  by  the 
selling  individual  to  the  old  policy  issuer  and  the  new 
issuer  and  kept  on  file  for  inspection  by  the  State  regu- 
latory agency. 

(B)  High  pressure  tactics. — Employing  any  method  of 
marketing  having  the  effect  of,  or  intending  to,  induce  the 
purchase  of  long-term  care  insurance  policy  through  force, 
fright,  threat  or  undue  pressure,  whether  explicit  or  implic- 
it. 

(C)  Cold  lead  advertising. — Making  use  directly  or  in- 
directly of  any  method  of  marketing  which  fails  to  disclose 
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in  a  conspicuous  manner  that  a  purpose  of  the  method  of 
marketing  is  solicitation  of  insurance  and  that  contact  will 
be  made  by  an  insurance  agent  or  insurance  company. 

(D)  Others. — Engaging  in  such  other  practices  deter- 
mined inappropriate  under  guidelines  issued  by  the  NAIC. 

(b)  Financial  Standards. — The  NAIC  shall  develop  recommend- 
ed financial  minimum  standards  (including  both  income  and  asset 
criteria)  for  the  purpose  of  advising  individuals  considering  the  pur- 
chase of  a  long-term  care  insurance  policy. 

(c)  Prohibition  of  Sale  or  Issuance  to  Medicaid  Benefici- 
aries.— An  agent,  an  association,  or  a  carrier  may  not  knowingly 
sell  or  issue  a  long-term  care  insurance  policy  to  an  individual  who 
is  eligible  for  medical  assistance  under  title  XIX  of  the  Social  Secu- 
rity Act. 

(d)  Prohibition  of  Sale  or  Issuance  of  Duplicate  Service 
Benefit  Policies. — An  agent,  association  or  its  subsidiary,  or  a  car- 
rier may  not  sell  or  issue  a  service-benefit  long-term  care  insurance 
policy  to  an  individual — 

(1)  knowing  that  the  policy  provides  for  coverage  that  dupli- 
cates coverage  already  provided  in  another  service-benefit  long- 
term  care  insurance  policy  held  by  such  individual  (unless  the 
policy  is  intended  to  replace  such  other  policy);  or 

(2)  for  the  benefit  of  an  individual  unless  the  individual  (or  a 
representative  of  the  individual)  provides  a  written  statement  to 
the  effect  that  the  coverage — 

(A)  does  not  duplicate  other  coverage  in  effect  under  a 
service-benefit  long-term  care  insurance  policy;  or 

(B)  will  replace  another  service-benefit  long-term  care  in- 
surance policy. 

In  this  subsection,  the  term  ''service-benefit  long-term  care  insurance 
policy  I*  means  a  long-term  care  insurance  policy  which  provides  for 
benefits  based  on  the  type  and  amount  of  services  furnished. 

(e)  Prohibition  Based  on  Eligibility  for  Other  Benefits.— A 
carrier  may  not  sell  or  issue  a  long-term  care  insurance  policy  that 
reduces,  limits  or  coordinates  the  benefits  provided  under  the  policy 
on  the  basis  that  the  policyholder  has  or  is  eligible  for  other  long- 
term  care  insurance  coverage  or  benefits. 

(f)  Provision  of  Outline  of  Coverage. — No  agent,  association 
or  its  subsidiary,  or  carrier  may  sell  or  offer  for  a  sale  a  long-term 
care  insurance  policy  without  providing  to  the  purchaser  or  poten- 
tial purchaser  (or  representative)  an  outline  of  coverage  that  com- 
plies with  the  standards  established  under  section  2701(a). 

(g)  Penalties.— Any  agent  who  sells,  offers  for  sale,  or  issues  a 
long-term  care  insurance  policy  in  violation  of  this  section  may  be 
imprisoned  not  more  than  5  years,  or  fined  in  accordance  with  title 
18,  United  States  Code,  and,  in  addition,  is  subject  to  a  civil  money 
penalty  of  not  to  exceed  $15,000  for  each  such  violation.  Any  asso- 
ciation or  its  subsidiary  or  carrier  that  sells,  offers  for  sale,  or  issues 
a  long-term  care  insurance  policy  in  violation  of  this  section  may  be 
fined  in  accordance  with  title  18,  United  States  Code,  and  in  addi- 
tion, is  subject  to  a  civil  money  penalty  of  not  to  exceed  $25,000  for 
each  violation. 
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(h)  Agent  Training  and  Certification  Requirements. — The 
NAIC,  shall  establish  requirements  for  long-term  care  insurance 
agent  training  and  certification  that — 

(V  specify  requirements  for  training  insurance  agents  who 
desire  to  sell  or  offer  for  sale  long-term  care  insurance  policies; 
and 

(2)  specify  procedures  for  certifying  agents  who  have  complet- 
ed such  training  and  who  are  qualified  to  sell  or  offer  for  sale 
long-term  care  insurance  policies. 

SEC.  2713.  ADDITIONAL  RESPONSIBILITIES  FOR  CARRIERS. 

(a)  Refund  of  Premiums. — If  an  application  for  a  long-term  care 
insurance  policy  (or  for  a  certificate  under  a  group  long-term  care 
insurance  policy)  is  denied  or  an  applicant  returns  a  policy  or  certif- 
icate within  SO  days  of  the  date  of  its  issuance  pursuant  to  subsec- 
tion 2717,  the  carrier  shall  refund  directly  to  the  applicant,  or  in 
the  case  of  an  employer  to  whomever  remits  the  premium,  and  not 
by  delivery  by  the  agent,  not  later  than  SO  days  after  the  date  of  the 
denial  or  return,  any  premiums  paid  with  respect  to  such  a  policy 
(or  certificate). 

(b)  Mailing  of  Policy. — If  an  application  for  a  long-term  care  in- 
surance policy  (or  for  a  certificate  under  a  group  long-term  care  in- 
surance policy)  is  approved,  the  carrier  shall  provide  the  applicant, 
or  in  the  case  of  a  group  plan  the  employer,  the  policy  (or  certificate) 
of  insurance  not  later  than  SO  days  after  the  date  of  the  approval. 

(c)  Information  on  Denials  of  Claims. — If  a  claim  under  a 
long-term  care  insurance  policy  is  denied,  the  carrier  shall,  within 
SO  days  of  the  date  of  a  written  request  by  the  policyholder  or  certif- 
icate holder  (or  representative) — 

(1)  provide  a  written  explanation  of  the  reasons  for  the 
denial;  and 

(2)  make  available  all  medical  and  patient  records  directly  re- 
lating to  such  denial. 

Except  as  provided  in  subsection  (e)  of  section  2715,  no  claim  under 
such  a  policy  may  be  denied  on  the  basis  of  a  failure  to  disclose  a 
condition  at  the  time  of  issuance  of  the  policy  if  the  application  for 
the  policy  failed  to  request  information  respecting  the  condition. 

(d)  Reporting  of  Information. — A  carrier  that  issues  one  or 
more  long-term  care  insurance  policies  shall  periodically  (not  less 
often  than  annually)  report,  in  a  form  and  in  a  manner  determined 
by  the  NAIC,  to  the  Commissioner,  superintendent,  or  director  of  in- 
surance of  each  State  in  which  the  policy  is  delivered,  and  shall 
make  available  to  the  Secretary,  upon  request,  information  in  a 
form  and  manner  determined  by  the  NAIC  concerning — 

(1)  the  long-term  care  insurance  policies  of  the  carrier  that 
are  in  force; 

(2)  the  most  recent  premiums  for  such  policies  and  the  premi- 
ums imposed  for  such  policies  since  their  initial  issuance; 

(S)  the  lapse  rate,  replacement  rate,  and  rescission  rates  by 
policy; 

(4)  the  names  of  that  10  percent  of  its  agents  that — 

(A)  have  the  greatest  lapse  and  replacement  rate;  and 

(B)  have  produced  at  least  $50,000  of  long-term  care  in- 
surance sales  in  the  previous  year;  and 
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(5)  the  claims  denied  (expressed  as  a  number  and  as  a  per- 
centage of  claims  submitted)  by  policy. 
Information  required  under  this  subsection  shall  be  reported  in  a 
format  specified  in  the  standards  established  under  section  2701(a). 
For  purposes  of  paragraph  (3),  there  shall  be  included  (but  reported 
separately)  data  concerning  lapses  due  to  the  death  of  the  policy- 
holder. For  purposes  of  paragraph  (i),  there  shall  not  be  included  as 
a  claim  any  claim  that  is  denied  solely  because  of  the  failure  to 
meet  a  deductible,  waiting  period,  or  exclusionary  period, 
(e)  Standards  on  Compensation  for  Sale  of  Policies. — 

(1)  In  general. — A  carrier  that  issues  one  or  more  long-term 
care  insurance  policies  may  provide  a  commission  or  other  com- 
pensation to  an  agent  or  other  representative  for  the  sale  of 
such  a  policy  only  if  the  first  year  commission  or  other  first 
year  compensation  to  be  paid  does  not  exceed  200  percent  of  the 
commission  or  other  compensation  paid  for  selling  or  servicing 
the  policy  in  the  second  year,  or  if  the  first  year  commission  or 
other  compensation  to  be  paid  does  not  exceed  50  percent  of  the 
premium  paid  on  the  first  year  policy,  until  the  NAIC  promul- 
gates mandatory  standards  concerning  compensation  for  the 
sale  of  such  policies. 

(2)  Subsequent  YEARS.—The  commission  or  other  compensa- 
tion provided  for  the  sale  of  long-term  care  insurance  policies  in 
years  subsequent  to  the  first  year  of  the  policy  shall  be  the  same 
as  that  provided  in  the  second  subsequent  year  and  shall  be 
provided  for  no  fewer  than  5  subsequent  years. 

(3)  Limitation. — No  carrier  shall  provide  compensation  to  its 
agents  for  the  sale  of  a  long-term  care  insurance  policy  and  no 
agent  shall  receive  compensation  greater  than  the  renewal  com- 
pensation payable  by  the  replacing  carrier  on  renewal  policies  if 
an  existing  policy  is  replaced. 

(4)  Compensation  defined.— As  used  in  this  subsection,  the 
term  ''compensation  "  includes  pecuniary  or  nonpecuniary  remu- 
neration of  any  kind  relating  to  the  sale  or  renewal  of  the 
policy,  including  but  not  limited  to  deferred  compensation,  bo- 
nuses, gifts,  prizes,  awards,  and  finders  fees. 

SEC.  2714.  RENEWABILITY  STANDARDS  FOR  ISSUANCE,  AND  BASIS  FOR 
CANCELLA  TION  OF  POLICIES. 

(a)  In  General. — No  long-term  care  insurance  policy  may  be  can- 
celed or  nonrenewed  for  any  reason  other  than  nonpayment  of  pre- 
mium, material  misrepresentation  or  fraud. 

(b)  Continuation  and  Conversion  Rights  for  Group  Poli- 
cies.— 

(1)  In  general. — Eax^h  group  long-term  care  insurance  policy 
shall  provide  covered  individuals  with  a  basis  for  continuation 
or  conversion  in  accordance  with  this  subsection. 

(2)  Basis  for  continuation. — For  purposes  of  paragraph  (1), 
a  policy  provides  a  basis  for  continuation  of  coverage  if  the 
policy  maintains  coverage  under  the  existing  group  policy  when 
such  coverage  would  otherwise  terminate  and  which  is  subject 
only  to  the  continued  timely  payment  of  premium  when  due.  A 
group  policy  which  restricts  provision  of  benefits  and  services  to 
or  contains  incentives  to  use  certain  providers  or  facility,  may 
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provide  continuation  benefits  which  are  substantially  equiva- 
lent to  the  benefits  of  the  existing  group  policy. 

(3)  Basis  for  conversion. — For  purposes  of  paragraph  (1),  a 
policy  provides  a  basis  for  conversion  of  coverage  if  the  policy 
entitles  each  individual — 

(A)  whose  coverage  under  the  group  policy  would  other- 
wise be  terminated  for  any  reason;  and 

(B)  who  has  been  continuously  insured  under  the  policy 
(or  group  policy  which  was  replaced)  for  at  least  6  months 
before  the  date  of  the  termination; 

to  issuance  of  a  policy  providing  benefits  identical  to,  substan- 
tially equivalent  to,  or  in  excess  of,  those  of  the  policy  being  ter- 
minated, without  evidence  of  insurability. 

(i)  Treatment  of  substantial  equivalence. — In  determin- 
ing under  this  subsection  whether  benefits  are  substantially 
equivalent,  consideration  should  be  given  to  the  difference  be- 
tween managed  care  and  non-managed  care  plans. 

(5)  Group  replacement  of  policies. — //  a  group  long-term 
care  insurance  policy  is  replaced  by  another  long-term  care  in- 
surance policy  purchased  by  the  same  policyholder,  the  succeed- 
ing issuer  shall  offer  coverage  to  all  persons  covered  under  the 
old  group  policy  on  its  date  of  termination.  Coverage  under  the 
new  group  policy  shall  not  result  in  any  exclusion  for  preexist- 
ing conditions  that  would  have  been  covered  under  the  group 
policy  being  replaced. 

(c)  Standards  For  Issuance. — 

(1)  In  general. — 

(A)  Guarantee. — An  agent,  association  or  carrier  that 
sells  or  issues  long-term  care  insurance  policies  shall  guar- 
antee that  such  policies  shall  be  sold  or  issued  to  an  indi- 
vidual, or  eligible  individual  in  the  case  of  a  group  plan,  if 
such  individual  meets  the  minimum  medical  underwriting 
requirements  of  such  policy. 

(B)  Premium  for  converted  policy. — If  a  group  policy 
from  which  conversion  is  made  is  a  replacement  for  a  previ- 
ous group  policy,  the  premium  for  the  converted  policy  shall 
be  calculated  on  the  basis  of  the  insured's  age  at  the  incep- 
tion of  coverage  under  the  group  policy  from  which  conver- 
sion is  made.  Where  the  group  policy  from  which  conver- 
sion is  made  replaced  previous  group  coverage,  the  premium 
for  the  converted  policy  shall  be  calculated  on  the  bcLsis  of 
the  insured 's  age  at  inception  of  coverage  under  the  group 
policy  replaced. 

(2)  Upgrade  for  current  policies. — The  NAIC  shall  estab- 
lish standards,  including  those  providing  guidance  on  medical 
underwriting  and  age  rating,  with  respect  to  the  access  of  indi- 
viduals to  policies  offering  upgraded  benefits. 

(d)  Effect  of  Incapacitation. — 

(1)  In  general. — 

(A)  Prohibition. — Except  as  provided  in  paragraph  (2),  a 
long-term  care  insurance  policy  in  effect  as  of  the  effective 
date  of  the  standards  established  under  section  2701(a)  may 
not  be  canceled  for  nonpayment  if  the  policy  holder  is  deter- 
mined by  a  long-term  care  provider,  physician  or  other 


31 


health  care  provider,  independent  of  the  issuer  of  the 
policy,  to  be  cognitively  or  mentally  incapacitated  so  as  to 
not  make  payments  in  a  timely  manner. 

(B)  Reinstatement. — A  long-term  care  policy  shall  in- 
clude a  provision  that  provides  for  the  reinstatement  of 
such  coverage,  in  the  event  of  lapse,  if  the  insurer  is  provid- 
ed with  proof  of  cognitive  or  mental  incapacitation.  Such 
reinstatement  option  shall  remain  available  for  a  period  of 
not  less  than  5  months  after  termination  and  shall  allow 
for  the  collection  of  past  due  premium. 
(2)  Permitted  cancellation.— A  long-term  care  insurance 
policy  may  be  canceled  under  paragraph  (1)  for  nonpayment  if— 

(A)  the  period  of  such  nonpayment  is  in  excess  of  SO  days; 
and 

(B)  notice  of  intent  to  cancel  is  provided  to  the  policy- 
holder or  designated  representative  of  the  policy  holder  not 
less  than  30  days  prior  to  such  cancellation,  except  that 
notice  may  not  be  provided  until  the  expiration  of  30  days 
after  a  premium  is  due  and  unpaid. 

Notice  under  this  paragraph  shall  be  deemed  to  have  been  given 
as  of  5  days  after  the  mailing  date. 

SEC.  2715.  BENEFIT  STANDARDS. 

(a)  Use  of  Standard  Definitions  and  Terminology,  Uniform 
Format,  and  Standard  Benefits. — Each  long-term  care  insurance 
policy  shall,  with  respect  to  services,  providers  or  facilities,  pursuant 
to  standards  established  under  section  2701(a) — 

(1)  use  uniform  language  and  definitions,  except  that  such 
language  and  definitions  may  take  into  account  the  differences 
between  States  with  respect  to  definitions  and  terminology  used 
for  long-term  care  services  and  providers; 

(2)  use  a  uniform  format  for  presenting  the  outline  of  coverage 
under  such  a  policy;  and 

(3)  provide  coverage  for  at  least  one  standard  benefits  package 
that  shall  include  the  limitations  on  the  amount  of  payments 
per  day  and  the  lengths  of  covered  stays  for  nursing  facility  and 
home  health  care  services; 

as  prescribed  under  guidelines  issued  by  the  NAIC  and  periodically 
updated. 

(b)  Disclosure. — 

(1)  Outline  of  coverage. — 

(A)  Requirement. — Each  carrier  that  sells  or  offers  for 
sale  a  long-term  care  insurance  policy  shall  provide  an  out- 
line of  coverage  under  such  policy  that  meets  the  applicable 
standards  established  pursuant  to  section  2701(a),  complies 
with  the  requirements  of  subparagraph  (B),  and  is  in  a  uni- 
form format  as  prescribed  in  guidelines  issued  by  the  NAIC 
and  periodically  updated. 

(B)  Contents. — The  outline  of  coverage  for  each  long- 
term  care  insurance  policy  shall  include  at  least  the  follow- 
ing: 

(i)  A  description  of  the  principal  benefits  and  cover- 
age under  the  policy. 
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(ii)  A  statement  of  the  principal  exclusions,  reduc- 
tions, and  limitations  contained  in  the  policy. 

(Hi)  A  statement  of  the  terms  under  which  the  policy 
(or  certificate)  may  be  continued  in  force  or  discontin- 
ued, the  terms  for  continuation  or  conversion,  and  any 
reservation  in  the  policy  of  a  right  to  change  premiums. 

(iv)  A  statement,  in  bold  face  type  on  the  face  of  the 
document  in  language  that  is  understandable  to  an  av- 
erage individual,  that  the  outline  of  coverage  is  a  sum- 
mary only,  not  a  contract  of  insurance,  and  that  the 
policy  (or  master  policy)  contains  the  contractual  provi- 
sions that  govern,  except  that  such  summary  shall  sub- 
stantially and  accurately  reflect  the  contents  of  the 
policy  or  the  master  policy. 

(v)  A  description  of  the  terms,  specified  in  section 
2717,  under  which  a  policy  or  certificate  may  be  re- 
turned and  premium  refunded. 

(vi)  Information  on  national  average  costs  for  nurs- 
ing facility  and  home  health  care  and  information  (in 
graphic  form)  on  the  relationship  of  the  value  of  the 
benefits  provided  under  the  policy  to  such  national  av- 
erage costs  and  State  average  costs,  where  available. 

(vii)  A  statement  of  the  percentage  limit  on  annual 
premium  increases  that  is  provided  under  the  policy 
pursuant  to  this  section. 

(2)  Certificates. — A  certificate  issued  pursuant  to  a  group 
long-term  care  insurance  policy  shall  include — 

(A)  a  description  of  the  principal  benefits  and  coverage 
provided  in  the  policy; 

(B)  a  statement  of  the  principal  exclusions,  reductions, 
and  limitations  contained  in  the  policy;  and 

(C)  a  statement  that  the  group  master  policy  determines 
governing  contractual  provisions. 

(3)  Long-term  care  as  part  of  life  insurance. — In  the  case 
of  a  long-term  care  insurance  policy  issued  as  a  part  of,  or  a 
rider  on,  a  life  insurance  policy,  at  the  time  of  policy  delivery 
there  shall  be  provided  a  policy  summary  that  includes — 

(A)  an  explanation  of  how  the  long-term  care  benefits 
interact  with  other  components  of  the  policy  (including  de- 
ductions from  death  benefits); 

(B)  an  illustration  of  the  amount  of  benefits,  the  length 
of  benefit,  and  the  guaranteed  lifetime  benefits  (if  any)  for 
each  covered  person;  and 

(C)  any  exclusions,  reductions,  and  limitations  on  benefits 
of  long-term  care. 

(4)  Additional  information. — The  NAIC  shall  develop  rec- 
ommendations with  respect  to  informing  consumers  of  the  long- 
term  economic  viability  of  carriers  issuing  long-term  care  insur- 
ance policies. 

(c)  Limiting  Conditions  on  Benefits;  Minimum  Benefits. — 

(1)  In  general. — A  long-term  care  insurance  policy  may  not 
condition  or  limit  eligibility — 

(A)  for  benefits  for  a  type  of  services  to  the  need  for  or 
receipt  of  any  other  services; 


33 

(B)  for  any  benefit  on  the  medical  necessity  for  such  bene- 
fit; 

(C)  for  benefits  furnished  by  licensed  or  certified  provid- 
ers in  compliance  with  conditions  which  are  in  addition  to 
those  required  for  licensure  or  certification  under  State 
law,  except  that  if  no  State  licensure  or  certification  laws 
exists,  in  compliance  with  qualifications  developed  by  the 
NAIC;  or 

(D)  for  residential  care  (if  covered  under  the  policy) 
only — 

(i)  to  care  provided  in  facilities  which  provide  a 
higher  level  of  care;  or 

(ii)  to  care  provided  in  facilities  which  provide  for 
24-hour  or  other  nursing  care  not  required  in  order  to 
be  licensed  by  the  State. 

(2)  Home  health  care  or  community-based  services. — If  a 
long-term  care  insurance  policy  provides  benefits  for  the  pay- 
ment of  specified  home  health  care  or  community-based  services, 
the  policy — 

(A)  may  not  limit  such  benefits  to  services  provided  by 
registered  nurses  or  licensed  practical  nurses; 

(B)  may  not  require  benefits  for  such  services  to  be  provid- 
ed by  a  nurse  or  therapist  that  can  be  provided  by  a  home 
health  aide  or  licensed  or  certified  home  care  worker, 
except  that  if  no  State  licensure  or  certification  laws  exists, 
in  compliance  with  qualifications  developed  by  the  NAIC; 

(C)  may  not  limit  such  benefits  to  services  provided  by 
agencies  or  providers  certified  under  title  XVIII  of  the 
Social  Security  Act;  and 

(D)  must  provide,  at  a  minimum,  benefits  for  personal 
care  services  (including  home  health  aide  and  home  care 
worker  services  as  defined  by  the  NAIC)  home  health  serv- 
ices, adult  day  care,  and  respite  care  in  an  individual's 
home  or  in  another  setting  in  the  community,  or  any  of 
these  benefits  on  a  respite  care  basis. 

(3)  Nursing  facility  services. — If  a  long-term  care  insur- 
ance policy  provides  benefits  for  the  payment  of  specified  nurs- 
ing facility  services,  the  policy  must  provide  such  benefits  with 
respect  to  all  nursing  facilities  (as  defined  in  section  1919(a)  of 
the  Social  Security  Act  or  until  such  time  as  subsequently  pro- 
vided for  by  the  NAIC  in  establishing  uniform  language  and 
definitions  under  section  2715(aXl))  in  the  State. 

(4)  Per  Diem  Policies. — 

(A)  Definition. — For  purposes  of  this  title,  the  term  ''per 
diem  long-term  care  insurance  policy means  a  long-term 
care  insurance  policy  (or  certificate  under  a  group  long-term 
care  insurance  policy)  that  provides  for  benefit  payments  on 
a  periodic  basis  due  to  cognitive  impairment  or  loss  of  func- 
tional capacity  without  regard  to  the  expenses  incurred  or 
services  rendered  during  the  period  to  which  the  payments 
relate. 

(B)  Limitation. — No  per  diem  long-term  care  insurance 
policy  (or  certificate)  may  condition,  limit  or  otherwise  ex- 
clude benefit  payments  based  on  the  receipt  of  any  type 


34 


services  from  any  type  providers  of  long-term  care  service 
providers. 

(d)  Prohibition  of  Discrimination. — A  long-term  care  insurance 
policy  may  not  treat  benefits  under  the  policy  in  the  case  of  an  indi- 
vidual with  Alzheimer's  disease,  with  any  related  progressive  degen- 
erative dementia  of  an  organic  origin,  with  any  organic  or  inorganic 
mental  illness,  or  with  mental  retardation  or  any  other  cognitive  or 
mental  impairment  differently  from  an  individual  having  another 
medical  condition  for  which  benefits  may  be  made  available. 

(e)  Limitation  on  Use  of  Preexisting  Condition  Limits. — 

(1)  Initial  issuance. — 

(A)  In  general. — Subject  to  subparagraph  (B),  a  long- 
term  care  insurance  policy  may  not  exclude  or  condition 
benefits  based  on  a  medical  condition  for  which  the  policy- 
holder received  treatment  or  was  otherwise  diagnosed 
before  the  issuance  of  the  policy. 

(B)  6-MONTH  LIMIT. — 

(i)  In  general. — No  long-term  care  insurance  policy 
or  certificate  issued  under  this  title  shall  utilize  a  defi- 
nition of  ^^preexisting  condition''  that  is  more  restric- 
tive than  the  following:  The  term  ^'preexisting  condi- 
tion" means  a  condition  for  which  medical  advice  or 
treatment  was  recommended  by,  or  received  from  a  pro- 
vider of  health  care  services,  within  6  months  preced- 
ing the  effective  date  of  coverage  of  an  insured  individ- 
ual. 

(ii)  Prohibition  on  exclusion  of  coverage. — No 
long-term  care  insurance  policy  or  certificate  may  ex- 
clude coverage  for  a  loss  or  confinement  that  is  the 
result  of  a  preexisting  condition  unless  such  loss  or 
confinement  begins  within  6  months  following  the  ef- 
fective date  of  the  coverage  of  the  insured  individual. 

(2)  Replacement  policies. — If  a  long-term  care  insurance 
policy  replaces  another  long-term  care  insurance  policy,  the 
issuer  of  the  replacing  policy  shall  waive  any  time  periods  ap- 
plicable to  preexisting  conditions,  waiting  period,  elimination 
periods  and  probationary  periods  in  the  new  policy  for  similar 
benefits  to  the  extent  such  time  was  spent  under  the  original 
policy. 

(f)  Eligibility  for  Benefits. — 

(1)  Long-term  care  policies. — Each  long-term  care  insur- 
ance policy  shall — 

(A)  describe  the  level  of  benefits  available  under  the 
policy;  and 

(B)  specify  in  clear,  understandable  terms,  the  level  (or 
levels)  of  physical,  cognitive,  or  mental  impairment  re- 
quired in  order  to  receive  benefits  under  the  policy. 

(2)  Functional  assessment. — In  order  to  submit  a  claim 
under  any  long-term  care  insurance  policy,  each  claimant  shall 
have  a  professional  functional  assessment  of  his  or  her  physi- 
cal, cognitive,  and  mental  abilities.  Such  initial  assessment 
shall  be  conducted  by  an  individual  or  entity,  meeting  the 
qualifications  established  by  the  NAIC  to  assure  the  profession- 
al competence  and  credibility  of  such  individual  or  entity  and 
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that  such  individual  meets  any  applicable  State  licensure  and 
certification  requirements.  The  individual  or  entity  conducting 
such  assessment  may  not  control,  or  be  controlled  by,  the  issuer 
of  the  policy.  For  purposes  of  this  paragraph  and  paragraph  H), 
the  term  ^'controV*  means  the  direct  or  indirect  possession  of  the 
power  to  direct  the  management  and  policies  of  a  person.  Con- 
trol is  presumed  to  exist,  if  any  person  directly  or  indirectly, 
owns,  controls,  holds  with  the  power  to  vote,  or  holds  proxies 
representing  10  percent  of  the  voting  securities  of  another 
person. 

(3)  Claims  review. — Except  as  provided  in  paragraph  (1), 
each  long-term  care  insurance  policy  shall  be  subject  to  final 
claims  review  by  the  carrier  pursuant  to  the  terms  of  the  long- 
term  care  insurance  policy. 

W  Appeals  process. — 

(A)  In  general. — Each  long-term  care  insurance  policy 
shall  provide  for  a  timely  and  independent  appeals  process, 
meeting  standards  established  by  the  NAIC,  for  individuals 
who  dispute  the  results  of  the  claims  review,  conducted 
under  paragraph  (3),  of  the  policyholder's  functional  assess- 
ment, conducted  under  paragraph  (1). 

(B)  Independent  assessment.— An  appeals  process 
under  this  paragraph  shall  include,  at  the  request  of  the 
claimant,  an  independent  assessment  of  the  claimant's 
physical,  cognitive  or  mental  abilities. 

(C)  Conduct. — An  independent  assessment  under  sub- 
paragraph (B)  shall  be  conducted  by  an  individual  or  entity 
meeting  the  qualifications  established  by  the  NAIC  to 
assure  the  professional  competence  and  credibility  of  such 
individual  or  entity  and  any  applicable  State  licensure  and 
certification  requirements  and  may  not  be  conducted — 

(i)  by  an  individual  who  has  a  direct  or  indirect  sig- 
nificant or  controlling  interest  in,  or  direct  affiliation 
or  relationship  with,  the  issuer  of  the  policy; 

(ii)  by  an  entity  that  provides  services  to  the  policy- 
holder or  certificateholder  for  which  benefits  are  avail- 
able under  the  long-term  care  insurance  policy;  or 

(Hi)  by  an  individual  or  entity  in  control  of,  or  con- 
trolled by,  the  issuer  of  the  policy. 

(5)  Standard  assessments. — Not  later  than  2  years  after  the 
date  of  enactment  of  this  title,  the  advisory  committee  estab- 
lished under  section  2701(d)  shall  recommend  uniform  needs  as- 
sessment mechanisms  for  the  determination  of  eligibility  for 
benefits  under  such  assessments, 
(g)  Inflation  Protection. — 

(1)  Option  to  purchase. — A  carrier  may  not  offer  a  long-term 
care  insurance  policy  unless  the  carrier  also  offers  to  the  pro- 
posed policyholder,  including  each  group  policyholder,  the 
option  to  purchase  a  policy  that  provides  for  increases  in  benefit 
levels,  with  benefit  maximums  or  reasonable  durations  that  are 
meaningful,  to  account  for  reasonably  anticipated  increases  in 
the  costs  of  long-term  care  services  covered  by  the  policy.  A  car- 
rier may  not  offer  to  a  policyholder  an  inflation  protection  fea- 
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ture  that  is  less  favorable  to  the  policyholder  than  one  follow- 
ing: 

(A)  With  respect  to  policies  that  provide  for  automatic 
periodic  increases  in  benefits,  the  policy  provides  for  an 
annual  increase  in  benefits  in  a  manner  so  that  such  in- 
creases are  computed  annually  at  a  rate  of  not  less  than  5 
percent. 

(B)  With  respect  to  policies  that  provide  for  periodic  op- 
portunities to  elect  an  increase  in  benefits,  the  policy  guar- 
antees that  the  insured  individual  will  have  the  right  to 
periodically  increase  the  benefit  levels  under  the  policy 
without  providing  evidence  of  insurability  or  health  status 
so  long  as  the  option  for  the  previous  period  was  not  de- 
clined. The  amount  of  any  such  additional  benefit  may  not 
be  less  than  the  difference  between — 

(i)  the  existing  policy  benefit;  and 

(ii)  such  existing  benefit  compounded  annually  at  a 
rate  of  at  least  5  percent  for  the  period  beginning  on 
the  date  on  which  the  existing  benefit  is  purchased  and 
extending  until  the  year  in  which  the  offer  of  increase 
is  made. 

(C)  With  respect  to  service  benefit  policies,  the  policy 
covers  a  specified  percentage  of  the  actual  or  reasonable 
charges  and  does  not  include  a  maximum  specified  indem- 
nity amount  or  limit. 

(2)  Exception. — The  requirements  of  paragraph  (1)  shall  not 
apply  to  life  insurance  policies  or  riders  containing  accelerated 
long-term  care  benefits. 

(3)  Required  information. — Carriers  shall  include  the  fol- 
lowing information  in  or  together  with  the  outline  of  coverage 
provided  under  this  title: 

(A)  A  graphic  comparison  of  the  benefit  levels  of  a  policy 
that  increases  benefits  over  the  policy  period  with  a  policy 
that  does  not  increase  benefits.  Such  comparison  shall  show 
benefit  levels  over  not  less  than  a  20-year  period. 

(B)  Any  expected  premium  increases  or  additional  premi- 
ums required  to  pay  for  any  automatic  or  optional  benefit 
increases,  whether  the  individual  who  purchases  the  policy 
obtains  the  inflation  protection  initially  or  whether  such 
individual  delays  purchasing  such  protection  until  a  future 
time. 

(4)  Continuation  of  protection. — Inflation  protection  bene- 
fit increases  under  this  subsection  under  a  policy  that  contains 
such  protection  shall  continue  without  regard  to  an  insured's 
age,  claim  status  or  claim  history,  or  the  length  of  time  the  in- 
dividual has  been  insured  under  the  policy. 

(5)  Constant  premium. — An  offer  of  inflation  protection 
under  this  subsection  that  provides  for  automatic  benefit  in- 
creases shall  include  an  offer  of  a  premium  that  the  carrier  ex- 
pects to  remain  constant.  Such  offer  shall  disclose  in  a  conspic- 
uous manner  that  the  premium  may  change  in  the  future  unless 
the  premium  is  guaranteed  to  remain  constant. 

(6)  Rejection. — Inflation  protection  under  this  subsection 
shall  be  included  in  a  long-term  care  insurance  policy  unless  a 


carrier  obtains  a  written  rejection  of  such  protection  signed  by 
the  policyholder. 

SEC.  2716.  NONFORFEITURE. 

(a)  In  General. — Each  long-term  care  insurance  policy  (or  certifi- 
cate) shall  provide  that  if  the  policy  lapses  after  the  policy  has  been 
in  effect  for  a  minimum  period  (specified  under  the  standards  under 
section  2701(a)),  the  policy  will  provide,  without  payment  of  any  ad- 
ditional premiums,  nonforfeiture  benefits  as  determined  appropriate 
by  the  NAIC. 

(b)  Establishment  of  Standards. — The  standards  under  section 
2701(a)  shall  provide  that  the  percentage  or  amount  of  benefits 
under  subsection  (a)  must  increase  based  upon  the  policyholder's 
equity  in  the  policy. 

SEC.  2717.  LIMIT  OF  PERIOD  OF  CONTESTABILITY  AND  RIGHT  TO  RETURN. 

(a)  CoNTESTABiLiTY. — A  Carrier  may  not  cancel  or  renew  a  long- 
term  care  insurance  policy  or  deny  a  claim  under  the  policy  based 
on  fraud  or  intentional  misrepresentation  relating  to  the  issuance  of 
the  policy  unless  notice  of  such  fraud  or  misrepresentation  is  provid- 
ed within  a  time  period  to  be  determined  by  the  NAIC. 

(b)  Right  to  Return. — Each  applicant  for  a  long-term  care  insur- 
ance policy  shall  have  the  right  to  return  the  policy  (or  certificates) 
within  SO  days  of  the  date  of  its  delivery  (and  to  have  the  premium 
refunded)  if,  after  examination  of  the  policy  or  certificate,  the  appli- 
cant is  not  satisfied  for  any  reason. 

SEC.  2718.  CIVIL  MONEY  PENALTY. 

(a)  Carrier. — Any  carrier,  association  or  its  subsidiary  that  sells 
or  offers  for  sale  a  long-term  care  insurance  policy  and  that — 

(1)  fails  to  make  a  refund  in  accordance  with  section  2713(a); 

(2)  fails  to  transmit  a  policy  in  accordance  with  section 
2713(b); 

(3)  fails  to  provide,  make  available,  or  report  information  in 
accordance  with  subsections  (c)  or  (d)  of  section  2713; 

(4)  provides  a  commission  or  compensation  in  violation  of  sec- 
tion 2713(e); 

(5)  fails  to  provide  an  outline  of  coverage  in  violation  of  sec- 
tion 2715(b)(1);  or 

(6)  issues  a  policy  without  obtaining  certain  information  in 
violation  of  section  2715(f); 

is  subject  to  a  civil  money  penalty  of  not  to  exceed  $25,000  for  each 
such  violation. 

(b)  Agents. — Any  agent  that  sells  or  offers  for  sale  a  long-term 
care  insurance  policy  and  that — 

(1)  fails  to  make  a  refund  in  accordance  with  section  2713(a); 

(2)  fails  to  transmit  a  policy  in  accordance  with  section 
2713(b); 

(3)  fails  to  provide,  make  available,  or  report  information  in 
accordance  with  subsections  (c)  or  (d)  of  section  2713; 

(4)  fails  to  provide  an  outline  of  coverage  in  violation  of  sec- 
tion 2715(b)(1);  or 

(5)  issues  a  policy  without  obtaining  certain  information  in 
violation  of  section  2715(f); 
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is  subject  to  a  civil  money  penalty  of  not  to  exceed  $15,000  for  each 
such  violation. 

Part  C— Long-Term  Care  Insurance  Policies,  Definition  and 

Endorsements 

SEC.  2721.  LONG-TERM  CARE  INSURANCE  POLICY  DEFINED. 

(a)  In  General. — As  used  in  this  section,  the  term  ' 'long-term 
care  insurance  policy  means  any  insurance  policy,  rider  or  certifi- 
cate advertised,  marketed,  offered  or  designed  to  provide  coverage 
for  not  less  than  12  consecutive  months  for  each  covered  person  on 
an  expense  incurred,  indemnity  prepaid  or  other  basis,  for  one  or 
more  necessary  diagnostic,  preventive,  therapeutic,  rehabilitative, 
maintenance  or  personal  care  services,  provided  in  a  setting  other 
than  an  acute  care  unit  of  a  hospital.  Such  term  includes — 

(1)  group  and  individual  annuities  and  life  insurance  poli- 
cies, riders  or  certificates  that  provide  directly,  or  that  supple- 
ment long-term  care  insurance;  and 

(2)  a  policy,  rider  or  certificates  that  provides  for  payment  of 
benefits  based  on  cognitive  impairment  or  the  loss  of  functional 
capacity. 

(b)  Issuance.— Long-term  care  insurance  policies  may  be  issued 
by— 

(1)  carriers; 

(2)  fraternal  benefit  societies; 

(3)  nonprofit  health,  hospital,  and  medical  service  corpora- 
tions; 

(4)  prepaid  health  plans; 

(5)  health  maintenance  organizations;  or 

(6)  any  similar  organization  to  the  extent  they  are  otherwise 
authorized  to  issue  life  or  health  insurance. 

(c)  Policies  Excluded. — The  term  ''long-term  care  insurance 
policy"  shall  not  include  any  insurance  policy,  rider  or  certificate 
that  is  offered  primarily  to  provide  basic  Medicare  supplement  cov- 
erage, basic  hospital  expense  coverage,  basic  medical-surgical  ex- 
pense coverage,  hospital  confinement  indemnity  coverage,  major 
medical  expense  coverage,  disability  income  or  related  asset-protec- 
tion coverage,  accident  only  coverage,  specified  disease  or  specified 
accident  coverage,  or  limited  benefit  health  coverage.  With  respect  to 
life  insurance,  such  term  shall  not  include  life  insurance  policies, 
riders  or  certificates  that  accelerate  the  death  benefit  specifically  for 
one  or  more  of  the  qualifying  events  of  terminal  illness,  medical 
conditions  requiring  extraordinary  medical  intervention,  or  perma- 
nent institutional  confinement,  and  that  provide  the  option  of  a 
lump-sum  payment  for  those  benefits  and  in  which  neither  the  bene- 
fits nor  the  eligibility  for  the  benefits  is  conditioned  upon  the  re- 
ceipt of  long-term  care. 

(d)  Applications. — Notwithstanding  any  other  provision  of  this 
title,  this  title  shall  apply  to  any  product  advertised,  marketed  or 
offered  as  a  long-term  insurance  policy,  rider  or  certificate. 

sec.  2722.  CODE  OF  CONDUCT  WITH  RESPECT  TO  ENDORSEMENTS. 

Not  later  than  1  year  after  the  date  of  enactment  of  this  title  the 
NAIC  shall  issue  guidelines  that  shall  apply  to  organizations  and 
associations,  other  than  employers  and  labor  organizations  that  do 
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not  accept  compensation,  and  their  subsidiaries  that  provide  en- 
I        dorsements  of  long-term  care  insurance  policies,  or  that  permit  such 
I       policies  to  be  offered  for  sale  through  the  organization  or  associa- 
tion. Such  guidelines  shall  include  at  minimum  the  following: 

(1)  In  endorsing  or  selling  long-term  care  insurance  policies, 
the  primary  responsibility  of  an  organization  or  association 
shall  be  to  educate  their  members  concerning  such  policies  and 
assist  such  members  in  making  informed  decisions.  Such  orga- 
nizations and  associations  may  not  function  primarily  as  sales 
agents  for  insurance  companies. 

(2)  Organizations  and  associations  shall  provide  objective  in- 
formation regarding  long-term  care  insurance  policies  sold  or 
endorsed  by  such  organizations  and  associations  to  ensure  that 
members  of  such  organizations  and  associations  have  a  bal- 
anced and  complete  understanding  of  both  the  strengths  and 
weaknesses  of  the  policies  that  are  being  endorsed  or  sold. 

(3)  Organizations  and  associations  selling  or  endorsing  long- 
term  care  insurance  policies  shall  disclose  in  marketing  litera- 
ture provided  to  their  members  concerning  such  policies  the 
manner  in  which  such  policies  and  the  insurance  company  issu- 
ing such  policies  were  selected.  If  the  organization  or  associa- 
tion and  the  insurance  company  have  interlocking  directorates, 
the  organization  or  association  shall  disclose  such  fact  to  their 
members. 

(4)  Organizations  and  associations  selling  or  endorsing  long- 
term  care  insurance  policies  shall  disclose  in  marketing  litera- 
ture provided  to  their  members  concerning  such  policies  the 
nature  and  amount  of  the  compensation  arrangements  (includ- 
ing all  fees,  commissions,  administrative  fees  and  other  forms 
of  financial  support  that  the  organization  or  association  re- 
ceives) from  the  endorsement  or  sale  of  the  policy  to  its  mem- 
bers. 

(5)  The  Boards  of  Directors  of  organizations  and  associations 
selling  or  endorsing  long-term  care  insurance  policies,  if  such 
organizations  and  associations  have  a  Board  of  Directors,  shall 
review  and  approve  such  insurance  policies,  the  compensation 
arrangements  and  the  marketing  materials  used  to  promote 
sales  of  such  policies. 

Part  4 — Miscellaneous  Provisions 

SEC.  273 L  FUNDING  FOR  LONG-TERM  CARE  INSURANCE  INFORMATION, 
COUNSELING,  AND  ASSISTANCE. 

(a)  In  General. — The  Secretary,  acting  through  the  Public  Health 
Service,  may  award  grants  to  States,  and  national  organizations 
with  demonstrated  experience  in  long-term  care  insurance,  for  the 
establishment  of  programs  to  provide  information,  counseling,  and 
assistance  relating  to  the  procurement  of  adequate  and  appropriate 
long-term  care  insurance. 

(b)  Application. — To  be  eligible  to  receive  a  grant  under  subsec- 
tion (a),  a  State  or  national  organization  shall  prepare  and  submit 
to  the  Secretary  an  application  at  such  time,  in  such  manner,  and 
containing  such  information  as  the  Secretary  may  require,  including 
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a  description  of  the  program  for  which  the  State  or  organization  in- 
tends to  use  the  amounts  provided  under  the  grant, 
(c)  Authorization  of  Appropriations. — 

(V  In  general. — There  are  authorized  to  be  appropriate  for 
grants  to  States  under  subsection  (a),  $10,000,000  for  each  of  the 
fiscal  years  1993  through  1995. 

(2)  National  organizations. — There  are  authorized  to  be  ap- 
propriate for  grants  to  national  organizations  under  subsection 
(a),  $1,000,000  for  each  of  the  fiscal  years  1993  through  1995. 

SEC.  2732.  DEFINITIONS. 
As  used  in  this  title: 

(1)  A  GENT. — The  term  '  'agen  t ' '  means — 

(A)  prior  to  2  years  after  the  date  of  enactment  of  this 
Act,  an  individual  who  sells  or  offers  for  sale  a  long-term 
care  insurance  policy  subject  to  the  requirements  of  this 
title  and  is  licensed  or  required  to  be  licensed  under  State 
law  for  such  purpose;  and 

(B)  after  the  date  referred  to  in  subparagraph  (A),  an  in- 
dividual who  meets  the  training  and  certification  require- 
ments established  under  section  2712(f). 

(2)  Association. — The  term  ''association"  includes  the  asso- 
ciation and  its  subsidiaries. 

(3)  Carrier. — The  term  ''carrier"  means  any  person  that 
offers  a  health  benefit  plan,  whether  through  insurance  or  oth- 
erwise, including  a  licensed  insurance  company,  a  prepaid  hos- 
pital or  medical  service  plan,  a  health  maintenance  organiza- 
tion, a  self-insured  carrier,  a  reinsurance  carrier,  and  a  multi- 
ple employer  welfare  arrangement  (a  combination  of  employers 
associated  for  the  purpose  of  providing  health  benefit  plan  cov- 
erage for  their  employees). 

TITLE  [XXVII]  XXV7//— MISCELLANEOUS 

GIFTS 

Sec.  C2701]  2801.  (a)  *  *  * 

*  *  *  *  *  *  * 

use  of  immigration  station  hospitals 

Sec.  [2702]  2802.  *  *  * 

******* 

money  collected  for  care  of  patients 

Sec.  [2703]  2803.  *  *  * 

*  *  *  *  *  *  * 

TRANSPORTATION  OF  REMAINS  OF  OFFICERS 


Sec.  [2704]  2804.  *  *  * 
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grants  to  federal  institutions 

Sec.  [27051  2805.  *  *  * 

****** 

transfer  of  funds 

Sec.  [27063  2806,  *  *  * 

****** 

availabiuty  of  appropriations 

Sec.  [2707]  2807.  *  *  * 

****** 

unauthorized  wearing  of  uniforms 

Sec.  [2708]  2808.  *  *  * 

****** 

annual  report 

Sec.  [2709]  2809.  *  *  * 

****** 

memorials  AND  OTHER  ACKNOWLEDGMENTS 

Sec.  [2710]  2810.  *  *  * 

****** 

EVALUATIONS  OF  PROGRAMS 

Sec.  [2711]  2811.  *  *  * 

****** 

contract  authority 

Sec.  [2712]  2812.  *  *  * 

****** 

RECOVERY 

Sec.  [2713]  281S.  (a)  *  *  * 

****** 

USE  OF  FISCAL  AGENTS 

Sec.  [2714]  2814.  (a)  *  *  * 

****** 
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